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On Jan. 25, 2024, Peter Navarro is scheduled to be sentenced – perhaps to prison – after his swift

conviction by a jury on contempt of Congress charges. He has joined Steve Bannon as the first

defendants in decades to be held criminally liable by the U.S. Department of Justice for refusing to

provide information in response to congressional subpoenas.

The Supreme Court has long supported Congress’ authority to obtain information needed to carry out

its constitutional duties. But weak enforcement tools have made getting that information difficult,

especially from the executive branch.

At a January 2017 executive order signing, adviser Peter Navarro is third from left behind Trump and Steve Bannon is on the
far right. Ron Sachs - Pool/Getty Images
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As a former chief counsel for the Senate Permanent Subcommittee on Investigations, I view the jury

convictions of Bannon and Navarro as reviving the use of criminal proceedings as an enforcement

option for Congress, offering a potent tool for holding powerful people accountable if they defy the

legislative branch. How often that option will actually be used in the future, however, remains

unclear.

The cases

The Bannon and Navarro subpoenas were issued by the House Select Committee to Investigate the

January 6th Attack on the United States Capitol.

The subpoenas required both men to testify before the committee and produce documents related to

the 2020 presidential election and the January 2021 attack.

But Bannon and Navarro declined to provide any documents or even to appear before the committee

as the subpoenas directed. Both claimed they did not have to comply with the subpoenas because, as

presidential advisers, they were absolutely immune to congressional orders and because former

President Donald Trump had asserted executive privilege over the requested information – which

meant they couldn’t produce it to Congress.

The committee and the full House voted to hold the subpoena recipients in contempt of Congress. The

committee referred their cases to the Department of Justice, requesting prosecution under a federal 

law that says if Congress refers a case, the Department of Justice shall present it to a grand jury.

Bannon was tried in July 2022; the jury took only three hours to return a guilty verdict. Navarro went

to trial on Sept. 7, 2023; the jury found him guilty the same day. Bannon was sentenced to four

months imprisonment and fined $6,500; Navarro awaits sentencing. Both men have said they will

appeal their convictions.

Criminal penalties

Peter Navarro, after being found guilty of contempt of Congress at the E. Barrett Prettyman Courthouse
on Sept. 7, 2023, in Washington. Kevin Dietsch/Getty Images

https://law.wayne.edu/profile/fy5438
https://www.reuters.com/world/us/congressional-probe-us-capitol-riot-subpoenas-bannon-meadows-2021-09-23/
https://january6th-benniethompson.house.gov/news/press-releases/select-committee-subpoenas-peter-navarro
https://thehill.com/regulation/court-battles/4175318-navarro-says-trump-wanted-him-to-assert-privileges-during-jan-6-panel-investigation/
https://www.reuters.com/world/us/us-house-committee-rejects-bannon-privilege-argument-jan-6-probe-2021-10-18/
https://www.politico.com/news/2022/04/06/house-votes-dan-scavino-peter-navarro-in-contempt-00023619
https://www.govinfo.gov/app/details/USCODE-2010-title2/USCODE-2010-title2-chap6-sec194
https://www.govinfo.gov/app/details/USCODE-2010-title2/USCODE-2010-title2-chap6-sec194
https://www.govinfo.gov/app/details/USCODE-2010-title2/USCODE-2010-title2-chap6-sec194
https://www.cnn.com/2022/07/22/politics/steve-bannon-contempt-of-congress-january-6-verdict/index.html
https://www.nytimes.com/2023/09/07/us/politics/navarro-contempt-trial-jury.html
https://www.reuters.com/world/us/former-trump-adviser-navarro-convicted-contempt-congress-2023-09-07/
https://images.theconversation.com/files/559457/original/file-20231114-21-brrevk.jpeg?ixlib=rb-1.1.0&q=45&auto=format&w=1000&fit=clip
https://www.gettyimages.com/detail/news-photo/peter-navarro-an-advisor-to-former-u-s-president-donald-news-photo/1666307036?adppopup=true


Congressional investigations are part of the Constitution’s system of checks and balances and can

include examining actions taken by the executive branch.

In the past, for example, Congress has evaluated government waste, fraud and abuse; troubling covert 

intelligence operations; and government misconduct.

When Congress begins asking questions, executive branch officials have sometimes refused to provide

requested information.

Using its authority granted in the Constitution, Congress has previously imprisoned individuals for

defying a congressional subpoena. But that last occurred in 1935.

When Congress has referred cases to the Department of Justice under the law requiring presentation

to a grand jury, the department has routinely declined to prosecute executive branch officials who are

following presidential instructions to withhold information. Essentially, the department hasn’t chosen

to prosecute officials from its own administration.

The change in pattern in the Bannon and Navarro cases may have occurred in part because the Biden

Justice Department was asked to prosecute people associated with the Trump administration, and the

withheld information involved a matter of rare constitutional significance.

The Bannon and Navarro convictions demonstrate for the first time in over 80 years that if the

Department of Justice chooses to use them, statutory criminal prosecutions and penalties offer a

feasible and forceful tool to protect congressional inquiries.

The House committee that requested the information from Bannon and Navarro has disbanded, so

the two criminal cases will not be supplying it with any new information. But the contempt

prosecutions, if they end up punishing the defendants’ misconduct, could create a potentially

significant deterrent to those thinking about defying a congressional subpoena.

Executive privilege

Another key aspect of both cases involves the issue of executive privilege. Executive privilege enables

the president to withhold information from Congress when it is in the public interest. President 

George Washington was the first to articulate the principle in 1792.

The Supreme Court first recognized executive privilege as constitutionally legitimate in United States 

v. Nixon, while also ruling that President Richard Nixon could not use the privilege to quash a grand

jury subpoena of conversations recorded in the Oval Office, because “fundamental” due process and

fairness required the prosecutor to have access to the tapes as part of a criminal inquiry. The Supreme

Court has since provided little additional guidance on how to claim executive privilege or what it

protects.
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Both Republican and Democratic administrations have subsequently claimed that, due to executive

privilege and other separation of powers concerns, presidential advisers are absolutely immune to

congressional subpoenas, despite court rulings to the contrary.

In Trump v. Mazars, when President Trump sought to block the disclosure of certain personal

financial documents to Congress, the Supreme Court pointedly ignored his claims of absolute

immunity to congressional subpoenas. Instead, the court established a new test enabling Congress to

subpoena certain information involving the president and sent the cases back to the lower courts to

apply the test to the subpoenas at issue.

Following that Supreme Court guidance, the Bannon and Navarro district courts rejected the

defendants’ immunity claims, although it is likely the defendants will bring up the issue again in their

appeals.

Also significant is that the two district court judges in the Bannon and Navarro cases refused to allow

either defendant to raise an executive privilege defense at trial.

In the Bannon case, the court held that he never proved that Trump asserted executive privilege over

the requested information and that, while Bannon was an adviser to Trump in 2017, he was not in

2020, which was the time period covered by the congressional subpoena. In the Navarro case, while

Navarro was a presidential adviser in 2020, the court found him unable to prove that Trump ever

asserted executive privilege over the subpoenaed information.

The inability to prove Trump instructed either of them to assert privilege suggests that neither

defendant will be able to offer a strong executive privilege argument in their appeals.

Strengthening Congress

Unless reversed, the Bannon and Navarro cases have nudged open a door that had been effectively

closed for 80 years, showing that federal prosecutors and juries can use criminal penalties to hold

powerful political players accountable.

While their appeals continue, the two cases already suggest that criminal as well as civil enforcement

of congressional subpoenas can work. If the convictions are upheld on appeal, Congress could even

consider ways to make criminal prosecution a more viable option, perhaps by legislating new

authority enabling Congress to require appointment of a special prosecutor to handle cases involving

executive branch officials.
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A June 9, 2022, hearing of the House committee investigating the Jan. 6 Capitol attack. Jabin Botsford-
Pool/Getty Images

https://casetext.com/case/trump-v-mazars-usa-llp-2
https://www.justice.gov/usao-dc/pr/stephen-k-bannon-found-guilty-jury-two-counts-contempt-congress
https://www.justice.gov/usao-dc/pr/former-white-house-advisor-convicted-contempt-congress
https://images.theconversation.com/files/559459/original/file-20231114-17-kgyfft.jpeg?ixlib=rb-1.1.0&q=45&auto=format&w=1000&fit=clip
https://www.gettyimages.com/detail/news-photo/capitol-police-officer-caroline-edwards-and-british-news-photo/1241208542?adppopup=true
https://www.gettyimages.com/detail/news-photo/capitol-police-officer-caroline-edwards-and-british-news-photo/1241208542?adppopup=true


If Congress could appoint a special prosecutor, it would not have to rely on the Department of Justice

to bring a prosecution. Of course, the special prosecutor would still have to try the criminal case in

court before a judge and jury.

Equally important, the two cases may clarify the legal limits on executive privilege and absolute

immunity.

The appeals court could, for example, bar future absolute immunity claims by executive branch

officials subpoenaed by Congress. It could also make clear that executive privilege requires specific

evidence to succeed in court. That includes proof that a current or former president asserted privilege,

that the defendant was a presidential adviser at the relevant time, and that the defendant appeared

before Congress and claimed the privilege on a question-by-question basis.

If the appeals court sustains those requirements, clarifying what has to be proved to assert executive

privilege could affect not only criminal but also civil enforcement efforts, strengthening the hand of

Congress when facing nebulous assertions of executive privilege.

The D.C. Court of Appeals held oral argument in the Bannon case on Nov. 9; the Navarro case will

follow. How the appeals process unfolds will determine the extent to which the Bannon and Navarro

contempt of Congress convictions will create an effective deterrent to executive branch defiance of

Congress’ authority to subpoena information. Curbing noncompliance with congressional subpoenas

promises, in turn, to strengthen Congress’ ability to serve as a constitutional check on the executive

branch.
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