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STATEMENT REGARDING RELIEF SOUGHT BELOW
Pursuant to Fed. R. App. P. 8(a)(2)(A)(ii), Plaintiffs-Appellants move this
Court for an injunction pending resolution of their appeal. Plaintiffs-Appellants
previously sought the relief requested herein in the district court or, in the
alternative, an administrative injunction that would allow sufficient time to bring a
motion in this Court, pursuant to Fed. R. App. P. 8(a)(1)(A). (Dkt. 57, 63, 65).
Following an October 4, 2022 hearing, on October 7, 2022, the district court
denied Plaintiffs’ motion for an injunction pending appeal and Plaintiffs’ alternate
request for an administrative injunction. Order (Dkt. 68).
CIRCUIT RULE 27-3 CERTIFICATE
I, Laurin H. Mills, certify the following:
1. Identification of Plaintiff-Appellants’ Counsel:
Plaintiffs-Appellants are Drs. Kelli and Michael Ward and Mole Medical
Services, P.C., an Arizona professional corporation. Appellants are represented by

Laurin H. Mills (laurin@samek-law.com) of Samek | Werther | Mills, LLC, 2000

Duke Street, Suite 300, Alexandria, VA 22314, whose telephone number is 703-

547-4693, Alexander Kolodin (akolodin@davillierlawgroup.com) of Davillier Law

Group, LLC, 4105 North 20th Street, Suite 10, Phoenix, AZ 85016, whose
telephone number is (602) 730-2985, and Brant C. Hadaway, B.C.S.

(bhadaway(@davillierlawgroup.com), Special Counsel to the Davillier Law Group,
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whose address is Hadaway, PLLC, 2425 Lincoln Avenue, Miami, FL 33133, and
whose telephone number is (305) 389-0336.

2. Identification of Defendants-Appellees’ Counsel:

Defendants-Appellees are Rep. Bennie G. Thompson, in his official capacity
as Chairman of the House Select Committee to Investigate the January 6th Attack
on the United States Capitol; Select Committee to Investigate the January 6th
Attack on the United States Capitol, a committee of the U.S. House of
Representatives; and T-Mobile USA, Inc., a Delaware Corporation. Appellees
Thompson and the Select Committee (collectively, the “Committee™) are

represented by Douglas N. Letter (Douglas.Letter@mail.house.gov), Todd B.

Tatelman, and Eric R. Columbus, Office of General Counsel, U.S. House of
Representatives, 5140 O’Neill House Office Building, Washington, D.C. 20515,
whose telephone number is 202-225-9700. Appellee T-Mobile is represented by

Brett William Johnson (bwjohnson@swlaw.com) and Tracy Alice Olson

(tolson@swlaw.com), Snell & Wilmer, One Arizona Center, 400 East Van Buren

Street, Phoenix, AZ 85004-2202, and whose telephone number is 602-382-6000.
3. Emergency Relief Requested in Motion:
The relief requested in the emergency motion that accompanies this
certificate is an injunction pending appeal (“IPA”) restraining and enjoining T-

Mobile, during the pendency of the above-captioned appeal, from responding to a
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subpoena served on T-Mobile on or about January 24, 2022 (Dkt. 1-1),! a copy of

which is appended to this emergency motion as Exhibit “A”. T-Mobile has stated

that, absent a stay, it will produce the subpoenaed information on October 19, 2022.
4. Facts Justifying Emergency Relief:

a. Appellants brought the action below on February 1, 2022 to
quash the above-referenced subpoena, in part, to protect the First Amendment
associational rights of persons who contacted Appellant Dr. Kelli Ward (who is the
Chair of the Arizona Republican Party) during one of the most contentious
political times in our nation’s history (from November 1, 2020 to January 31,
2021) and to protect the confidentiality of the identities of patients of her weight-
loss clinic with whom she spoke or messaged by telephone during that period.
After multiple delays — all occasioned by the Committee’s repeated requests for
extensions — the Committee moved to dismiss on August 8, 2022 (Dkt. 46). The
district court granted the motion to dismiss on September 22, 2022 (Dkt. 55).
Order of Dismissal, attached as Exhibit “B”.

b. Appellants noticed their appeal and filed a timely motion for
injunction pending appeal in the district court, or for an administrative injunction,

to allow Appellants sufficient time to bring motion for injunction before this Court.

" Docket numbers refer to the docket in the Arizona District Court, Case No. 3:22-
cv-08015.
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Motion for Injunction Pending Appeal (Dkt. 57), attached as Exhibit “C”. The
district court denied both requests on October 7, 2022. The district court’s Order
(Dkt. 68) is appended to this emergency motion as Exhibit “D”.

C. Because the district court denied any kind of relief at all,
including a brief administrative injunction or stay, Appellants’ appeal to this
Court is in imminent peril of becoming moot. See Ahlman v. Barnes, 20 F.4th
489, 493 (9th Cir. 2021) (citation omitted). As a consequence, this Court will be
deprived of an opportunity deliberately to consider the important associational
rights under the First Amendment, as well as the proper application of HIPAA to
securing the privacy of patient information, raised by this first-of-its-kind appeal.

5. Timeliness:

Appellants could not have filed this motion sooner because IPA relief must
first be sought in the district court, Fed. R. App. P. 8(a)(1), and the district court
denied Appellants’ motion for injunction pending appeal by Order issued on Friday
October 7, 2022 at 5:10 PM PDT. Ex. D.

6. Conference with Opposing Counsel:

Prior to filing this motion, counsel for Appellants informed counsel for
Appellees of the motion, and that upon filing Appellants would serve a true and

correct copy on Appellees by electronic mail (in addition to service effectuated by

iv
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the Court’s ECF system). Counsel for the Committee advised that they oppose the
motion. Counsel for T-Mobile takes no position on the motion.

7. Notification of Court:

Immediately upon the filing of the Emergency Motion, counsel for
Plaintiffs-Appellants notified the Clerk’s emergency contact email informing the
Court of the filing of the instant motion.

Dated: October 10, 2022

/s/Laurin H. Mills

Laurin H. Mills

SAMEK | WERTHER | MILLS LLC
2000 Duke Street, Suite 300
Alexandria, VA 22314
703.547.4693

FAX 240.912.3030
laurin@samek-law.com

Counsel for Plaintiffs-Appellants
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DISCLOSURE STATEMENT
Pursuant to Fed. R. App. P. 26.1(a), Plaintiffs-Appellants Drs. Kelli and
Michael Ward are individuals. Plaintiff-Appellant Mole Medical Services, P.C. is a
privately held professional corporation incorporated under the laws of the State of
Arizona, and has no parents or subsidiaries.
Dated: October 10, 2022

/s/Laurin H. Mills

Laurin H. Mills

SAMEK | WERTHER | MILLS LLC
2000 Duke Street, Suite 300
Alexandria, VA 22314
703.547.4693

FAX 240.912.3030
laurin(@samek-law.com

Counsel for Plaintiffs-Appellants
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L. INTRODUCTION

This is an unprecedented case in which a Select Committee of the United
States Congress has subpoenaed the telephone records of a state chair of the rival
political party relating to one of the most contentious political periods in American
history. As if that were not egregious enough, the state chair is also a practicing
physician and the disclosure of her telephone records would reveal the identities of
some of her patients (all of whom are being treated or counseled for weight loss
issues) to the prying eyes of congressional investigators known to be cooperating
with the Department of Justice in the largest criminal investigation in the history of
the United States. If Dr. Kelli Ward’s telephone records are disclosed,
congressional investigators are going to contact every number on that list and
query each subscriber as to what they were discussing with the Chair of the
Arizona Republican Party. That is not speculation, it is a certainty.> There is no
other reason for the Select Committee to seek this information.

The Committee’s actions also risk harming the privacy of Dr. Ward’s
patients. If Dr. Ward’s weight-loss patients are contacted by congressional

investigators, they are less likely to continue treatment and they may abandon

2 See https://www.washingtonpost.com/politics/2022/09/25/ex-staffers-

unauthorized-book-about-jan-6-committee-rankles-members/ (last accessed
September 25, 2022).
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further treatment once they realize that the physician-patient privilege and HIPAA
are not obstacles to congressional curiosity.

These important and substantial First Amendment and patient privacy
questions warrant an injunction prohibiting enforcement of the subpoena pending
resolution of this appeal. Absent an injunction, Dr. Ward and others will not only
suffer the above-mentioned irreparable harms, but Plaintiffs’ very ability to obtain
a meaningful remedy from this Court will be nullified.

II. FACTS AND PROCEDURAL HISTORY

This motion and the underlying appeal relate to the Committee’s
investigation of the Capitol riot of January 6, 2021.

Appellants are practicing physicians. Declarations of Dr. K. Ward (Dkt. 1-
2), attached as Exhibit “E”, and M. Ward (Dkt. 1-3), attached as Exhibit “F”. Dr.
Kelli Ward (“Dr. Ward”) practices medicine exclusively in the field of medical
weight loss. Ex. E at 49 5, 8. Since the COVID-19 pandemic, Dr. Ward has almost
exclusively seen her patients via telemedicine, but sometimes needs to speak to
them over the phone. Id. at ]9, 12-16. For many of her patients, the mere fact
that they are seeing a doctor for weight loss is a sensitive issue, and patients share

other information about sensitive topics. Id. at 9 10-11.
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Dr. Michael Ward practices emergency medicine under the business, Mole
Medical. Ex. F at 49 7-8. He also gives his phone number to patients for follow
up. Id. at 9 8-9.

Dr. Ward has been the Chairwoman of the Arizona Republican Party since
2019. Ex. E at 9 8. The position is unpaid, so treating her weight-loss patients
allows her to continue to earn an income. ld. Due to the controversy surrounding
her service as a Republican nominee for alternate elector and AZGOP Chairwoman
in the aftermath of the 2020 election, she has received numerous death threats,
harassing letters, and phone calls. Id. at 9 19. Her husband has also received
numerous threatening and harassing messages on social media. Ex. F atq 17.

On January 25, 2022, Mole Medical received a letter dated January 24,
2022, from the T-Mobile Legal and Emergency response team, informing the
Wards that T-Mobile had “received a subpoena for records related to a phone
number associated with” Mole Medical’s T-Mobile account from the Committee.
Ex. A (Dkt. 1-1) at 1.}

The subpoena seeks in pertinent part:

Connection Records and Records of Session Times and Durations: All

call, message (SMS & MMS), Internet Protocol, (“IP”), and data-
connection detail records associated with the Phone Numbers,

3 Paragraph 1 of the subpoena would have also encompassed the phone numbers for
Dr. Michael Ward and the Wards’ children. The Committee has agreed to limit the

scope of the subpoena only to records pertaining to Dr. Kelli Ward’s phone number
on the account. See MTD (Dkt. 46) at 4, fn. 8.

3
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including all phone numbers, IP addresses, or devices that

communicated with the Phone Number via delivered and undelivered

inbound, outbound, and routed calls, messages, voicemail, and data

connections.
Ex. A (Dkt. 1-1) at 2, 9] 2.

The effect of this subpoena would be to gather the telephone numbers (and
via reverse look-up directories the identities) of every person who was in contact
with Dr. Ward during one of the most contentious periods in our political history,
as well as contact information for weight loss patients with whom she spoke by
phone during the same period. See Ex. E at 9 13-14.

It is no secret what the Committee intends to do with this data. In a recent
appearance on 60 Minutes on September 25, 2022, former Congressman Denver
Riggleman detailed his contact tracing activities on behalf of the Committee and
showed a graphic that he created, called “The Monster” [Fig 1], which purportedly
depicts the connections between certain partisan political actors and the White

House. Congressman Riggleman confirmed what

congressional investigators will do with the

information they seek. “The thread that needs to be

Figure 1

pulled identifying all the White House numbers and

9

why we have certain specific people, why they were talking to the White House,’
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he told 60 Minutes.* The precedent set here will be applied in the opposite
direction if control of the House changes and Republicans initiate their own
investigations or refocus the Committee itself for their own purposes.

Counsel for Plaintiffs-Appellants advised T-Mobile that Plaintiffs would
seek an order quashing the subpoena. T-Mobile agreed not to respond to the
subpoena until resolution of this case. Plaintiffs filed their Complaint and Motion
to Quash on February 1, 2022. (Dkt. 1, 2). Counsel for the Committee did not
appear until April 14, 2022, and promptly sought and obtained a stipulation for
extension of time. (Dkt. 29, 30, 31). The Committee submitted further stipulations
for extension of time on May 17, 2022 (Dkt. 32), June 27, 2022 (Dkt. 35), and July
27,2022. (Dkt. 40). The district court only partially granted the latter request,
giving the Committee until August 8, 2022 to respond to the complaint. (Dkt. 43).

The Committee moved to dismiss on August 8, 2022. (Dkt. 46). After
briefing and argument, the district court granted the motion to dismiss. Ex. B (Dkt.
55). Plaintiffs-Appellants filed a timely motion for injunction pending appeal or,

in the alternative, for an administrative injunction to allow them to bring the relief

4+ Areeba Shah, “The Monster”: Ex-Jan. 6 investigator sounds alarm over
mysterious WH call — here’s what we know, SALON (available at:
https://www.salon.com/2022/09/26/the-monster-ex-jan-6-investigator-sounds-
alarm-over-mysterious-wh-call--heres-what-we-know/ (Sept. 26, 2022).

5
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sought herein. Ex. C (Dkt. 57). The district court denied the motion in full on
October 7, 2022. Ex. D (Dkt. 68).
III. STANDARD FOR INJUNCTION PENDING APPEAL.

The standard for a preliminary injunction generally requires a showing that
the movant is “is likely to succeed on the merits, that he is likely to suffer
irreparable harm in the absence of preliminary relief, that the balance of
equities tips in his favor, and that an injunction is in the public interest.” Winter v.
NRDC, Inc., 555 U.S. 7, 20 (2008). However, this Court has applied an alternative
“sliding scale” or “serious questions” test, which this Court has held to be
consistent with Winter. Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127,
1131-35 (9th Cir. 2011). “That 1s, serious questions going to the merits and a
balance of hardships that tips sharply towards the plaintiff can support issuance of
a preliminary injunction, so long as the plaintiff also shows that there is a
likelihood of irreparable injury and that the injunction is in the public interest.” Id.
at 1135 (cleaned up). This Court treats the “serious questions” test as being
interchangeable with the likelihood of success prong for granting a stay pending
appeal. Lair v. Bullock, 697 F.3d 1200, 1204 (9th Cir. 2012).

The Court’s serious questions test has likewise been applied by the district
courts of this circuit in the context of an injunction pending appeal. See Beverage

Ass’n v. City & Cnty. of San Francisco, Case No. 15-cv-3415, 2016 U.S. Dist.
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LEXIS 74261, *4-5 (N.D. Cal. June 7, 2016) (citing Protect Our Water v. Flowers,
377 F. Supp. 2d 882, 884 (E.D. Cal. 2004)); Overstreet v. Thomas Davis Medical
Centers, P.C., 978 F. Supp. 1313, 1314 (D. Ariz. 1997) (citing Hilton v.
Braunskill, 481 U.S. 770, 776 (1987)). “[D]istrict courts properly stay their own
orders when they have ruled on an admittedly difficult legal question and when the
equities of the case suggest that the status quo should be maintained.” Flowers,
377 F. Supp. 2d at 884 (cleaned up) (citing Washington Metro. Area v. Holiday
Tours, 559 F.2d 841, 844 (D.C. Cir. 1977)). Said differently, “[a]n injunction is
frequently issued where the trial court is charting a new and unexplored ground
and the court determines that a novel interpretation of the law may succumb to
appellate review.” Id. (cleaned up). See also MediNatura, Inc. v. FDA, Case No.
20-cv-2066, 2021 WL 1025835, *6 (D.D.C. March 16, 2021) (noting that the stay
pending appeal standard is “more flexible than a rigid application of the traditional

four-part injunction standard.”).
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IV. ARGUMENT

A. THIS CASE RAISES SERIOUS AND DIFFICULT QUESTIONS
OF LAW,

1. The District Court’s ruling implicates serious questions
under the First Amendment.

a. The need for clarity on the application of exacting
scrutiny to infringements of associational rights.

Appellants alleged below, inter alia, that the Select Committee Subpoena
infringes their core First Amendment right to associate with others for political
purposes. When such core political associational rights are at stake, courts must
apply the “exacting scrutiny” standard. Exacting scrutiny requires that there be “a
substantial relation between the disclosure requirement and a sufficiently important
governmental interest, and that the disclosure be narrowly tailored to the interest it
promotes.” Ams. for Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2385 (2021).
Appellants will show the Court in this appeal that the district court erred in finding
that they had “failed to demonstrate a cognizable First Amendment claim,” Ex. B
(Dkt. 55) at 12-14, and should instead have applied the exacting scrutiny analysis
required by Bonta and other Supreme Court decisions governing associational
rights under the First Amendment.

The phrase “exacting scrutiny” stems from NAACP v. Alabama, 357 U.S.
449 (1958), which used the term “closest scrutiny” when analyzing the alleged

infringement of the NAACP’s associational rights. Id. at 460-61 (“state action
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which may have the effect of curtailing the freedom to associate is subject to the
closest scrutiny’). The proper application of exacting scrutiny remains an
unsettled and developing area of the law. See R. George Wright, A Hard Look at
Exacting Scrutiny, 85 UMKC L. Rev. 207 (Fall 2016).

The exacting scrutiny analysis has been most frequently — but not
exclusively — applied to disclosure requirements in the electoral context. John Doe
No. 1 v. Reed, 561 U.S. 186, 196 (2010) (collecting authority). Most compelled
disclosure rules have not survived exacting scrutiny. See, e.g., Buckley v. Valeo,
424 U.S. 1, 64 (1976) (invalidating a ceiling on campaign expenditures); Buckley
v. American Constitutional Law Foundation, Inc., 525 U.S. 182, 204 (1999)
(Ginsburg, J.); Citizens United v. FEC, 558 U.S. 310, 365-66 (2010).

Appellants will show that, as in NAACP v. Alabama, the subpoena cannot
withstand exacting scrutiny. Investigators from a rival political party seek to create
a map of Dr. Ward’s political contacts and use this map to expand the investigation
of the partisan Committee’s political opponents. That is similar to what Alabama
was seeking to do back in 1958 and what California sought to do via the
requirement to disclose the identities of large donors in Bonta. It is hard to
imagine an act more directly intended to chill the associational rights of persons
who bother to involve themselves in the political issues than a call or visit from

federal investigators.
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In its decision denying an injunction, the district court dismissed these
concerns as “speculative” and “dubious” because Dr. Ward posted a video on
YouTube of the alternate Arizona electors and then discussed the episode in a
recent book. Dkt. 68 at 4. In the district court’s view, those actions belie her
concern that her communications with party activists would be chilled by
disclosure of when and with whom she was in contact. Id. Plaintiffs-Appellants
could not disagree more with that reasoning.

In NAACP v. Alabama, everyone in Alabama knew that NAACP members
were likely espousing and working on a civil rights agenda that was at odds with
interests of the Jim Crow regime then in power in Alabama. Alabama wanted to
know who was involved to “chill” (if not far worse) those activities. Similarly, in
Bonta, everyone knew that the Americans for Prosperity organization was an
organization devoted to supporting a certain political agenda. The Supreme Court
ruled in both cases to protect the associational rights of the members of those
organizations because the fact that an organization’s goals and actions were known
has nothing to do with whether disclosure of member names or large contributor
identities will chill participation in partisan (and often unpopular) political
activities.

It is not speculation to conclude that partisan activists who are contacted by

federal investigators about their political activities will think twice about
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participating in political activities in the future. That is the unconstitutional chill at
issue in this case. Congressional investigators already know what Dr. Ward did
because she has made no secret of it. The whole purpose of the subpoena is to
strike fear into those with whom she was in contact.

The facts and procedural history of this case strongly resemble those of
Republican National Committee (““RNC”’) v. Pelosi, Case No. 22-cv-659 (D.D.C.),
wherein the Select Committee sought to obtain confidential records and
communications from Salesforce.com, Inc., a third-party customer relationship
information management vendor for the RNC. The RNC filed a complaint against
members of the Committee and Salesforce seeking to enjoin enforcement of the
subpoena. See RNC,  F. Supp.3d , 2022 U.S. Dist. LEXIS 78501, *2-18
(D.D.C. May 1, 2022). As here, the RNC sought relief based, inter alia, on
grounds that the subpoena violated its right to maintain the confidentiality of its
member relationship information under the First Amendment. 1d. at *16.

The district court acknowledged that the RNC stated a valid First
Amendment claim based on its interest in the confidentiality of the materials
sought by the subpoena. 1d. at *58-60. The district court was particularly troubled
by the Committee’s failure to promise to keep the membership relationship
information confidential (id. at 59), but “perhaps more importantly,” the court

found that “the RNC’s information need not be leaked to the media to impact its
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First Amendment interests.” Id. at *60. This was simply a matter of recognizing
the “political realities” of the situation. Id. (citing United States v. Rumely, 345
U.S. 41, 44 (1953)). Applying exacting scrutiny, the district court nevertheless
found that the RNC’s burden was not on the same level as that found in AFL-CIO
v. FEC, 333 F.3d 168, 176-77 (D.C. Cir. 2003), and that the subpoenas were
sufficiently narrowly tailored to the Select Committee’s interest. See RNC, 2022
U.S. Dist. LEXIS 78501 at *68-71.

Recognizing that the RNC’s claims could be moot if forced to comply with
the subpoena before having an opportunity to seek an injunction on appeal, the
district court denied an injunction pending appeal but granted an administrative
injunction to allow the RNC an opportunity to seek an injunction pending appeal in
the circuit court. See RNC, 2022 U.S. Dist. LEXIS 91503 (D.D.C. May 20, 2022).

What happened next is of particular interest.

The RNC promptly filed an emergency motion for injunction pending appeal
in the D.C. Circuit. See RNC v. Pelosi, et al, Case No. 22-5123 (D.C. Cir.)
(attached as Exhibit “G”). On the likelihood of success on the merits prong, the
RNC emphasized the district court’s equivocal treatment of its First Amendment
concerns (which the district court had acknowledged were unprecedented), and its
failure properly to apply the exacting scrutiny standard to those concerns. Ex. “G”

at 12-16. The RNC argued that it “deserve[d] the opportunity to test the district
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court’s decision on the importance of the information demanded—and its weight
versus the interests of the Select Committee’s—on appeal.” 1d. at 16.

The D.C. Circuit granted the RNC’s motion, finding that the RNC “satisfied
the stringent requirements for an injunction pending appeal.” Order of May 24,
2022 (attached as Exhibit “H”). While the court did not elaborate on its reasons,
the case’s subsequent procedural history provides a clue.

The Select Committee later withdrew the RNC subpoena, and the D.C.
Circuit dismissed the case as moot and vacated the judgment of the district court.
See RNC, Case No. 22-5123, 2022 U.S. App. LEXIS 26068 (D.C. Cir. Sept. 16,
2022) (noted in Order of Dismissal (Dkt. 55) at 2, n.2). The D.C. Circuit
specifically noted that vacatur was necessary “[b]ecause the Committee caused the
mootness and thereby deprived [the circuit court] of the ability to review the
district court’s decision, and given the important and unsettled constitutional
questions that the appeal would have presented. . ..” 2022 U.S. App. LEXIS
26068 at *4 (per curiam) (emphasis added).

This Court should follow the D.C. Circuit’s reasoning and grant an
injunction pending appeal.

b. The Perry Rule v. Citizens United.
The district court’s ruling also highlights the need for this Court to reconcile

an important question of law concerning the standard for pleading associational
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chilling in light of Citizens United. In Perry v. Schwarzenegger, 591 F.3d 1147
(9th Cir. 2010), this Court held that a party seeking to quash a subpoena must plead
and prove that enforcement of the subpoena “will result in (1) harassment,
membership withdrawal, or discouragement of new members, or (2) other
consequences which objectively suggest an impact on, or ‘chilling’ of, the
members' associational rights[.]” 591 F.3d at 1160 (emphasis added).

But just weeks after Perry was decided, the Supreme Court noted in Citizens
United that it is sufficient to plead a “reasonable probability” that compelled
disclosure of donor identities would “subject them to threats, harassment, or
reprisals from either Government officials or private parties” to support an “as
applied” First Amendment challenge. Citizens United, 558 U.S. at 367 (emphasis
supplied) (citation omitted). The district court erred in applying the Perry Rule,
finding that Appellants had failed to show that “enforcement of the subpoena will
result in harassment.” Ex. B (Dkt. 55) at 12 (emphasis in the opinion).

This raises an additional serious and difficult question of law as to Plaintiffs-
Appellants’ First Amendment claims. Namely, does the district court’s application
of the Perry Rule—i.e., requiring a party challenging a government subpoena on
First Amendment grounds to plead and prove a future harm to a certainty—

contradict Citizens United?
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2. The District Court’s Opinion Gives Rise to a Split of
Authority in this Circuit as to the Proper Application of
HIPAA to Questions of Patient Confidentiality.

Appellants alleged below that compliance with the subpoena would disclose
the telephone numbers of Dr. Ward’s weight loss patients, and that this would
constitute a violation of the doctor-patient privilege under federal law. Complt.
(Dkt. 1) at 9] 66-73. Because Dr. Ward’s patients are all seeing her for weight
loss, there can be no doubt that identifying the individual patients who spoke with
her during the relevant period would be revealed as weight loss patients.
Appellants argued below that the applicable standard for patient confidentiality is
governed by HIPAA and its implementing regulations. See Plaintiffs’ Opp. to
MTD (Dkt. 52) at 11-16.

The district court rejected Appellants’ arguments on grounds that (1) HIPAA
does not create a private right of action; and (2) the patient telephone numbers do
not constitute protected health information (“PHI”’) because T-Mobile is not a
covered entity under HIPAA. Ex. B (Dkt. 55) at 16-18. The district court’s ruling
is out of step with other district courts in this circuit, thus creating a split that
should be reconciled by this Court.

In Nat’l Abortion Fed’n v. Ashcroft, the Southern District of New York held

that HIPAA, through its implementing regulations, preempts Federal Rule of

Evidence 501 and governs the patient confidentiality under federal common law.
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Id. Case No. 03-cv-8695, 2004 U.S. Dist. LEXIS 4530, *19-22 (S.D.N.Y. March
18,2004). HIPAA requires that the party serving the subpoena either (1) obtain
patient consent; or (2) seek a qualified protective order. Id. at *21-22 (citing 45
C.F.R. § 164.512(e)). Other district courts in this circuit have essentially reached
the same conclusion. See, e.g., Montoya v. Arizona, No. CV 18-08025-PCT-DGC
(ESW), 2019 U.S. Dist. LEXIS 172561, at *2-3 (D. Ariz. Oct. 4, 2019);
Pyankovska v. Abid, No. 2:16-cv-02942-JCM-PAL, 2018 U.S. Dist. LEXIS
233418, at *17-18 (D. Nev. Oct. 16, 2018); Crenshaw v. Mony Life Ins. Co., 318 F.
Supp. 2d 1015, 1028-29 (S.D. Cal. 2004); Orthoflex, Inc. v. ThermoTek, Inc., No.
12-MC-00013-PHX-JAT, 2012 U.S. Dist. LEXIS 42417, at *4 (D. Ariz. Mar. 28,
2012) (litigants may still assert their privileges in situations where subpoenas have
been served to third-parties). Although the district court here noted that “HIPAA
does not preclude production of PHI where an adequate protective order is in
place,” it declined to find that the Committee’s failure to seek a protective order
was fatal to the enforceability of its subpoena and declined even to enter a
protective order. Ex. D (Dkt. 55) at 17-18. The district court reasoned that “the
judiciary must refrain from slowing or otherwise interfering with the legitimate
investigatory functions of Congress.” Id. at 18. HIPAA, however, is a law passed

by Congress. A serious and difficult question of law thus arises — are
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Congressional subpoenas exempt from HIPAA’s requirements governing other
sorts of subpoenas? Put another way, is Congress above its own laws?

B.  Appellants Will Be Irreparably Harmed Absent an Injunction.

This Court has noted that “the justiciability of disputes concerning the
disclosure of sensitive information may well turn on whether preliminary relief is
granted at an action’s inception.” ProtectMarriage.com — Yes on 8 v. Bowen, 752
F.3d 827, 837-38 (9th Cir. 2014). Consistent with that view, this Court “advise[d]
courts to exercise the utmost caution at the early stages of actions concerning the
disclosure of sensitive information, and to consider this ‘mootness Catch-22’ when
assessing whether the denial of preliminary relief will likely result in irreparable
harm.” 1d. at 838.

This case presents precisely such a Catch-22. Unless this Court intervenes,
T-Mobile will have no choice but to comply with the subpoena, and this appeal
will become moot. See Ahlman v. Barnes, 20 F.4th 489, 493-94 (9th Cir. 2021).
Appellants will be left without any remedy. The district court clearly erred in not
recognizing that the denial of a meaningful right to appeal constitutes irreparable
harm.

C. The Balance of Equities and Public Interest Favor an Injunction.

The party seeking injunctive relief must show that the balance of equities (or

balance of harms) favors an injunction, and that “an injunction is in the public
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interest.” Winter, 555 U.S. at 20. “When the government is a party, these last two
factors merge.” Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1092 (9th Cir.
2014). As noted above, the injury to Appellants in the absence of an injunction
will be irreparable.

By contrast, the Committee, which is the only Appellee here in a position to
argue injury, cannot credibly contend that it has an immediate need for the
requested information. The Committee issued the subpoena on January 24, 2022;
waited six weeks to appear in Appellants’ action below (Dkt. 30); and then
requested four extensions in which to respond to the Complaint (Dkt. 30, 32, 35 &
40). It was only due to the district court’s order of July 29 (Dkt. 43) that the
Committee responded at all. On this record, the Committee cannot credibly
contend that it has an urgent need for this information or that it will be injured in
any way by an injunction.

The Committee played the same game of hurry-up-and-wait in RNC v.
Pelosi, much to the obvious exasperation of the D.C. Circuit. See RNC, 2022 U.S.
App. LEXIS 26068 at *3-4. The Committee initially claimed that even a modest
delay would prejudice its investigation. Id. at ¥3-4. However, after the circuit
court granted an injunction pending appeal, the Committee moved to lengthen the
briefing schedule. Id. at *3. Then, on September 2, 2022, the Commiittee filed a

motion to dismiss the case as moot, informing the court that it had “determined that
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it no longer ha[d] a need to pursue the specific information requested in the
Salesforce subpoena,” and that it had withdrawn the subpoena as a result. See
RNC, Case No. 22-5123, Doc. #1962096 at 3-4 (D.C. Cir.).

Here, an injunction would only preserve the status quo that existed before
the district court intervened in late July to force the Committee to respond. The
six-month pattern of extensions, and its conduct in RNC, suggests that the
Committee would have been content to extend this case indefinitely. Because the
Committee’s actions have shown that it can easily wait for the Ninth Circuit to
resolve the important First Amendment and patient privacy issues that are the
central questions to be raised on appeal, the Committee has no plausible injury
argument.

On the other side of the ledger is the fact that “speech on ‘matters of public
concern’ . .. 1s ‘at the heart of the First Amendment’s protection.”” Dun &
Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 758-759 (1985)
(citations omitted); see also Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir.
2012) (holding that it is always in the public interest to protect constitutional
rights). The First Amendment reflects “a profound national commitment to the
principle that debate on public issues should be uninhibited, robust, and wide-
open.” New York Times Co. v. Sullivan, 376 U.S. 254 (1964). That is because

“speech concerning public affairs is more than self-expression; it is the essence of
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self-government.” Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).

Accordingly, “speech on public issues occupies the highest rung of the hierarchy of
First Amendment values and is entitled to special protection.” Connick v. Myers,
461 U.S. 138, 145 (1983) (internal quotation marks omitted).

This case will set a precedent for future investigations in which a different
political party may be in control. It is important to give these First Amendment
questions a carefully considered appellate resolution.

CONCLUSION

Plaintiffs-Appellants respectfully request that this Court grant this motion

and enjoin Appellee T-Mobile from complying with the Select Committee’s

subpoena until this Court resolves the substantial and difficult questions raised in

this appeal.
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CERTIFICATE OF SERVICE

I hereby certify that, on October 10, 2022, a copy of the foregoing was filed
via the Court’s ECF system and therefore service will be effectuated by the Court’s
electronic notification system upon all parties of record. In addition, and in
accordance with Counsel’s Rule 27-3 Certification, counsel for Defendants-
Appellees have also been served with a true and correct copy of the foregoing via
electronic mail.

/s/Laurin H. Mills
Lauren H. Mills




