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The Mazars financial statements and source documents are also necessary for
crafting appropriate remedial legislation governing federal contracts with elected
officials and GSA’s management of those contracts. See 7d. at 23 (discussing
oversight of GSA and remedial legislative measures). For example, “if the
Committee uncovered evidence that the Trump Organization provided misleading
or incomplete information to GSA as part of its annual financial statement
submissions, then it would better understand how to help GSA identify similar
issues in the future to ensure proper stewardship of taxpayer dollars.” Id. The
Mazars documents “might also support alternative measures, such as independent
auditing of contracts that involve the President or requiring GSA to change the
reporting relationship of contracting officers to increase their independence and
impartiality.” Id.

Moreover, it is a “major conflict of interest” if the President, who appoints
(and can remove) the head of GSA, is also “the landlord, the tenant, the judge, and
the jury” under a federal lease.” To address this and other concerns, Congtess is
considering H.R. 1, an “historical reform package that would strengthen
accountability for executive branch officials, including the President.” Id. at 56. As

relevant to the GSA lease, provisions of H.R. 1 “would prohibit contracts between

7 Supp. Add. 19 (quoting H.R. 7: Strengthening Ethics Rules for the Executive Branch:
Hearing Before the H. Comm. on Oversight & Reform, 116th Cong. (2019),
https://perma.cc/NR6V-9AHS).
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the United States or its agencies and the President and would require the President
and Vice President to divest from financial holdings that may pose a conflict of
interest.” Id. at 19 (footnote omitted) (citing H.R. 1 §§ 8012, 8014). Mazars also
“conducted audits of the Trump Old Post Office LLC, which were provided to
GSA pursuant to the lease and used by the U.S. government to determine how
much money President Trump owed on the lease.” Id. at 49. Those audited
tinancial statements will aid the Oversight Committee in “craft[ing] more tailored
legislative reforms to ensure that proper rents are collected and taxpayer interests are
protected.” Id.

For similar reasons, the Mazars financial statements and source documents are
reasonably necessary to the Oversight Committee’s investigation of President
Trump’s receipt of foreign and domestic emoluments. The 2011 and 2012 financial
statements provided by Mr. Cohen revealed “a pledge of nearly $20 million to
President|[] Trump’s former partner in the Trump World Tower at United Nations
Plaza—an unidentified creditor that contemporaneous reports suggest is either the
Korean conglomerate Daewoo or German financial institutions.” Id. at 45 (quotation
marks omitted). Financial statements for subsequent years are similarly likely to
“show the tangible and intangible benefits President Trump has received, and how
President Trump’s businesses have recorded, or failed to record, payments from these
sources.” Id. at 49. Such information will inform “legislation regarding the type of

expenses that must be reported as foreign emoluments.” Id. at 50.
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The Oversight Committee also needs information about such payments and
debts—whether from foreign or domestic sources—to understand whether “any
unlawful benefits or payments to the President have distorted policy in order to
effectively remediate and address those negative effects through legislation.” Id. at 24.
If the Oversight Committee uncovers evidence that a policy decision appears to have
been influenced by a payment to President Trump or his businesses, the Oversight
Committee can consider recommending legislative action to address it.

Because President Trump has “structured his privately held businesses in a
manner that blurs the distinction between personal and business finances,” 7. at 39,
the Oversight Committee’s analysis of President Trump’s finances and disclosures
requires both his and his businesses’ financial information. Cf. 7. at 40-41 (both Mz.
Cohen and the New York Attorney General have alleged that President Trump used
his foundation as a personal “checkbook”). President Trump appears to recognize as
much: his own disclosures under the Ethics in Government Act report some (though
not all) of the assets and liabilities of his affiliated business entities.® Because of the
concerns prompted by President Trump’s commingling of assets, the Oversight

Committee is studying whether to expand current law to require disclosure not only

8 See Office of Gov’t Ethics, Financial Disclosure Report for President Donald
J. Trump, OGE Form 278e, at 23, 47 (July 15, 2015), https://perma.cc/Z9RZ-
MMKT; . Susanne Craig, Trump’s Empire: A Mage of Debts and Opague Ties, N.Y.
TIMES (Aug. 20, 2016), https://perma.cc/6PWP-UVTY.
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of a President’s assets and liabilities, but also those of closely held businesses. Id. at
39. The financial statements of President Trump’s business entities are reasonably
necessary for the Oversight Committee to determine whether such an amendment to
existing law is desirable and, if so, “what additional information to require about a
President’s privately held businesses.” Id.

The Oversight Committee needs the financial statements and source
documents for each year covered by the subpoena. The financial statements and
source documents for the years 2014 through 2018 are “highly relevant” to the
Oversight Committee’s investigation into “whether Candidate and President Trump
‘accurately reported his finances to ... federal entities,” and, by extension, ‘whether
reforms are necessary to address deficiencies with current laws, rules, and
regulations.”” Panel Op., 940 F.3d at 740 (quoting Chairman Cummings’s
correspondence).

Financial statements and source documents for 2011 to 2013 are likewise
reasonably necessary for the Oversight Committee to verify the authenticity of the
financial statements provided by Mr. Cohen and to “assess the informational benefit
that would be gained by reaching farther back in time and requiring additional
disclosure.” Supp. Add. 43; see also Panel Op., 940 F.3d at 741. President Trump was
required to submit audited or certified financial statements in 2011 to obtain the GSA
lease, and the financial statements provided by Mr. Cohen from around that time

appear to have been neither audited nor certified, which raises questions about
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whether GSA performed a sufficiently rigorous review. Supp. App. 43. Moreover,
the large fluctuations in valuations of assets and liabilities in the financial statements
from 2011 to 2013 require the Oversight Committee to review the full set of Mazars
records to evaluate “ethics reforms, including whether and how to require reporting
of new assets, debts, or income, such as prospective foreign deals (e.g., signed letters
of intent with foreign parties) and other monetized relationships given the significant
value that President Trump placed on them.” Id. at 44.

b. The Mazars communications and engagement contracts are
reasonably necessary

The Oversight Committee requires Mazars’s memoranda, notes, and
communications—particularly with respect to the key Mazars partner responsible for
managing the Trump engagement—to determine the reasons for discrepancies that
the Committee has already identified between President Trump’s financial disclosures
and his statutory disclosures (as well as any additional discrepancies that might be
revealed by the additional financial statements and source documents). See Supp.
Add. 51-52. As discussed, the appropriate legislative remedies may depend in part on
whether the discrepancies were based on confusion, a calculation error, an intentional
misstatement, or something else. Of course, “absent foreknowledge of the
documents’ contents, congressional investigators have no way to reliably determine
before issuing a subpoena which specific communications might reveal relevant

information.” Panel Op., 940 F.3d at 742. But the Oversight Committee has limited
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its request to communications “related to the preparation, compilation, review, or
auditing of”” the financial statements, JA26, which are the communications most likely
to contain necessary information.

As with the financial statements and source documents, the Oversight
Committee “needs a reasonable time span of” these communications. Supp. Add. 42.
Further, Mazars’s communications concerning President Trump’s financial statements
in 2011 through 2013 should shed light on the “large fluctuations in President
Trump’s valuation of assets and liabilities” during that period, as well as President
Trump’s representations about those fluctuations. Id. at 43-44. The Oversight
Committee requires a better understanding of those issues to tailor its legislative
response. See zd.

For similar reasons, the Oversight Committee needs the Mazars engagement
contracts (limited to those related to the subpoenaed financial statements)—without
regard to date—to “understand the underlying products that it receives in the other
subpoena requests.” Supp. Add. 50. These contracts are expected to reveal the
universe of documents that Mazars reviewed and the level of rigor that it applied in
preparing the financial statements. See z7. The Oversight Committee’s evaluation of
the financial statements may differ if, for example, Mazars “merely was compiling
numbers and estimates [that were] self-reported by the President or the Trump
Organization” rather than performing a Generally Accepted Accounting Principles-

qualified review. Id.
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The engagement contracts will also address the Oversight Committee’s specific
concern about whether the statements submitted to GSA were audited or certified, as
required by its lease. Id. “Given President Trump’s reportedly longstanding
relationship with key partners at Mazars, it is possible that an engagement agreement
signed years earlier was still in use for the 2011 financial statement and accounting
products, which is why this particular demand contains no time limitation.” Id. at 51.

okok

Each of these categories of documents is necessary to inform Congtess’s
ongoing legislative inquiries into Presidential conflicts of interest, potential self-
dealing, and the receipt of Emoluments. “Without [that] information, Congress
would be shooting in the dark, unable to legislate ‘wisely or effectively.”” Mazars, 140
S. Ct. at 2031. Even as to bills the House has already approved, “[ijnformation
revealed by the subpoena could inform the Senate as it considers the bill,” Panel Op.,
940 F.3d at 731-32, contribute to Senators’ understanding of the need for reform, see
Supp. Add. 13 (Senate Majority Leader disputing any need to pass these reform
measures), and help build support to pass pieces of broader legislative proposals, such
as H.R. 1, as standalone bills targeting specific legislative concerns, see generally id. at 4
(addressing the importance of building “broad coalitions of support”). It also may
inform “any subsequent conference committee or the House itself, should it

reconsider the bill post-conference.” Panel Op., 940 F.3d at 731-32.
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3. There Is “Detailed And Substantial” Evidence Of The Oversight
Committee’s Legislative Purposes

Third, conrts should be attentive to the nature of the evidence offered by Congress to
establish that a subpoena adyances a valid legislative purpose. "T'he more detailed and
substantial the evidence of Congress’s legislative purpose, the better. That is particularly
true when Congress contemplates legislation that raises sensitive constitutional issues,
such as legislation concerning the Presidency. In such cases, it is impossible to conclude
that a subpoena is designed to advance a valid legislative purpose unless Congress
adequately identifies its aims and explains why the President’s information will advance
its consideration of the possible legislation.

Mazars, 140 S. Ct. at 2036 (quotation marks and citations omitted).

a. The Oversight Committee has provided exceptionally
detailed evidence of its legislative purposes

At the outset of the 116th Congress, the Oversight Committee filed with the
House an official report describing its intent to investigate the President’s business
interests, conflicts of interests, and emoluments. See Committee on Oversight and
Reform, Authorization and Oversight Plans for All House Committees (Apr. 12, 2019) (H.
Rep. No. 116-40), https://perma.cc/VSA3-L55W. The report noted that the
President had failed to separate himself from his business interests and that he had
also eschewed the modern norm of tax-return disclosure. Id. at 156. The report
therefore explained that the Oversight Committee was “conducting robust and
independent oversight of the President and his family’s multiple business interests in
order to guard against financial conflicts and unconstitutional emoluments.” 4.

The Oversight Committee additionally held several hearings relevant to its

legislative objectives, including at least one featuring testimony from subject-matter
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experts in the field of Presidential ethics. Supp. Add. 53. That hearing focused on
H.R. 1, including a legislative proposal that “would require this President and future
presidents (and vice presidents) to either divest from their business interests that pose
a conflict of interest or disclose significant information on their business interests,
including ownership structure and assets and liabilities exceeding $10,000.” Id. This
proposal would bear on all three tracks of the Oversight Committee’s investigation—
by enhancing disclosure requirements, banning Presidential contracts with the federal
government, and creating greater visibility into the receipt of unconstitutional
emoluments. See 7. at 56 (discussing H.R. 1).

In addition, then-Chairman Cummings circulated a memorandum to the
Oversight Committee describing his intent to issue this subpoena, the subject matters
that the subpoena would address, and that the subpoenaed records would inform the
Committee’s “review of multiple laws and legislative proposals under [its]
jurisdiction.” Memorandum from Chairman Elijah E. Cummings to Members of the
Committee on Oversight and Reform 4 (Apr. 12, 2019), JA104-07.

The Oversight Committee took each of these steps to identify its aims before
issuing its subpoena to Mazars. Accordingly, this Court in its prior decision
emphasized “how much Congress has already revealed about its legislative
objectives.” Panel Op., 940 F.3d at 731. The Court observed that then-Chairman
Cummings explained that the subpoena related to the Oversight Committee’s review

of numerous legislative proposals, such as “whether changes are necessary to laws
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relating to financial disclosures required of the President.” Id. (quotation and
alteration marks omitted). In releasing a supplemental memorandum describing its
investigations, the Oversight Committee has now provided an even more detailed
explanation of “why the President’s information will advance its consideration of the
possible legislation.” Mazars, 140 S. Ct. at 2036. The aims and basis of the Oversight
Committee’s subpoena are at this point among the most scrupulously documented in
history.

b.  The Oversight Committee’s investigations further valid
legislative purposes

As this Court recognized, the House has “put its legislation where its mouth is”
by passing legislation pertaining to “the information sought in the subpoenas.” Panel
Op., 940 F.3d at 729. Chairwoman Maloney’s memorandum strengthens the record
of pertinent legislation by identifying eighteen bills “introduced in the House that may
be aided by the Committee’s investigations.” Supp. Add. 56-58.

This Court’s prior opinion recognized that the financial disclosure legislative
reforms being pursued by the Oversight Committee would be constitutionally
permissible. Citing Supreme Court precedent, the Court explained that such statutes
“require the President to do nothing more than disclose financial information,” and
thus do not “prevent the President from accomplishing his constitutionally assigned
functions.” Panel Op., 940 F.3d at 733-34 (alteration marks omitted) (quoting Nixon

v. Adne’r of Gen. Servs., 433 U.S. 425, 443 (1977)). As the Court explained, given that
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the Emoluments Clauses prohibit the President from accepting domestic emoluments
and require him to “seek Congress’s permission before accepting any foreign
emoluments, then surely a statute facilitating the disclosure of such payments lies
within constitutional limits.” Id. at 734.

The same conclusion applies to legislation pertaining to the second and third
tracks of the Oversight Committee’s investigations. As to the GSA lease, the
Oversight Committee has explained that the information revealed by the subpoena
might support “independent auditing of [GSA] contracts that involve the President”
or statutes “requiring GSA to change the reporting relationship of contracting officers
to increase their independence and impartiality.” Supp. Add. 23. Such legislation,
which would regulate an agency that Congress itself created, could not plausibly be
said to impair the President’s performance of his constitutional functions.

As to the emoluments investigation, the Oversight Committee has explained
that legislation requiring disclosure of the President’s financial information “may
show the tangible and intangible benefits President Trump has received” from foreign
entities as a result of his financial ties, which “would aid consideration of legislation
regarding the type of expenses that must be reported as foreign emoluments.” Id. at
31. Given that the Constitution permits the President to accept foreign emoluments
only with Congress’s consent, such legislation supporting Congress’s emoluments

power would be an entirely appropriate exercise of Congress’s authority.

30



USCA Case #19-5142  Document #1859172 Filed: 08/31/2020  Page 40 of 108
4. The “Burdens Imposed On The President” Do Not “Cross
Constitutional Lines”
Fourth, courts shonld be careful to assess the burdens imposed on the President by a
subpoena. We have held that burdens on the President’s time and attention stemming
[from judicial process and litigation, without more, generally do not cross constitutional
lines. But burdens imposed by a congressional subpoena should be carefully scrutinized,

for they stem from a rival political branch that has an ongoing relationship with the
President and incentives to use subpoenas for institutional advantage.

Mazars, 140 S. Ct. at 2036 (citations omitted).

The Oversight Committee’s subpoena imposes no unconstitutional burden on
the President. Indeed, neither President Trump nor the Department of Justice has
ever asserted any unconstitutional burden imposed by this subpoena. See Panel Op.,
940 F.3d at 747 (“neither the Trump Plaintiffs nor the Department [of Justice] has
argued that compliance with #5/zs/ subpoena risks unconstitutionally burdening the
President’s core duties,” “[n]or could they”). The Department has expressed concern
that Congressional subpoenas con/d “be deployed to harass a President in response to
his official policies” or that they migh? “have the effect of subjecting a President to
unwarranted burdens, diverting his time, energy, and attention from his public
duties.” Brief for United States at 16, Trump v. Mazars, 140 S. Ct. 2019 (2020) (No.
19-715), 2020 WL 563912, at *16. But it has never argued that #his subpoena has such
a retaliatory motive or that it would subject the President to such burdens.

After all, as the Supreme Court confirmed, “burdens on the President’s time
and attention stemming from judicial process and litigation, without more, generally

do not cross constitutional lines.” Mazars, 140 S. Ct. at 2036 (citing Trump v. VVance,
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140 S. Ct. 2412, 2425-27 (2020), and Clinton v. Jones, 520 U.S. 681, 704-05 (1997)).
And the Oversight Committee “has taken numerous reasonable steps to minimize the
burden on the President during its investigations, including by ... issuing the
subpoena to Mazars, a third-party custodian for non-privileged information.” Supp.
Add. 54. Moreover, because “there is no legally recognized privilege for the President
to assert regarding these records, the distractions on presidential time should remain
minimal.” Id. at 55.

Production of the subpoenaed documents would not “cross constitutional
lines.” Historically, past Presidents have made their information available to Congtress
to further its legitimate legislative prerogatives. See Mazars, 140 S. Ct. at 2030-31.

And “[t]he history of past Presidents’ financial disclosures” suggests that there is
nothing inherently problematic about Congressional awareness of a President’s
personal finances. Panel Op., 940 F.3d at 734-35; see 7d. at 735 (noting that
“Presidents Carter, Reagan, H.W. Bush, Clinton, W. Bush, and Obama . . . releas|ed]
their personal federal income tax returns to the public”). Because judicial evaluation
of subpoenas should take “a considerable impression from the practice of the
government,” that history of disclosure is particularly relevant to assessing whether
this subpoena imposes an unconstitutional burden. Mazars, 140 S. Ct. at 2035
(quotation marks omitted); see a/so Panel Op., 940 F.3d at 735 (recognizing that four

decades of Presidential practice “offers persuasive evidence that such disclosures
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)5

neither ‘prevent|]’ nor ‘disrupt[]”’ the President’s constitutional duties (alterations in
original) (quoting Nixon, 433 U.S. at 443)).

The Oversight Committee is not seeking the information of a “rival political
branch” to obtain an “institutional advantage.” Mazars, 140 S. Ct. at 2036. To the
contrary, the Oversight Committee “has already identified several important and
urgent bills that Congress is considering that justify the significant step of involving
the President’s information in the Committee’s investigations.” Supp. Add. 55. As
demonstrated above, this subpoena is necessary to the legitimate legislative tasks of
this Congress.

Applying the analysis established by the Supreme Court and taking full account
of the “special concerns regarding the separation of powers,” Mazars, 140 S. Ct. at

20306, the Oversight Committee’s subpoena to Mazars for the President’s information

is a constitutional exercise of its broad investigatory power and should be affirmed.

II. 'THIS COURT SHOULD APPLY THE MAZARS TEST IN THE
FIRST INSTANCE

This Court—not the district court—should apply the Supreme Court’s new
legal test to the Oversight Committee’s subpoena.

This Court often resolves legal questions in the first instance on remand from
the Supreme Court. See, e.g., Ass'n of Am. Railroads v. U.S. Dep’t of Transp., 821 F.3d 19
(D.C. Cir. 2016); Legal Assistance for Vietnamese Asylum Seekers v. Dep’t of State, 104 F.3d

1349 (D.C. Cir. 1997); Obio Power Co. ». FERC, 954 F.2d 779 (D.C. Cir. 1992). Here,
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none of the special considerations set forth by the Supreme Court requires a remand
to the district court. Indeed, this Court’s prior opinion remarked on “how much
Congress has already revealed about its legislative objectives,” Panel Op., 940 F.3d at
731, and addressed many of the same considerations set forth in the Supreme Court’s
opinion on the basis of the record before it. See also Reply Brief for Petitioners at 19
n.4, Trump v. Mazars, 140 S. Ct. 2019 (2020) (No. 19-715), 2020 WL 1643780, at *9 n.4
(arguing that “[t]his case ... presents a question of law”).

The Court need only look to Chairwoman Maloney’s memorandum (and the
materials cited therein)—which summarizes and elaborates on the materials already in
the public record—to determine the validity of the Oversight Committee’s subpoena.’
Chairwoman Maloney’s memorandum thoroughly describes the Oversight
Committee’s aims in pursuing the Mazars subpoena. The memorandum leaves no

doubt that the Oversight Committee has given considerable reflection to whether its

? This Court routinely relies on Congressional memoranda, as evidenced by the
Court’s reliance on similar memoranda issued by the Oversight Committee’s then-
chairman in its earlier opinion. E.g., Panel Op., 940 F.3d at 726, 731 (relying on the
Cummings Memorandum to determine legislative objectives). Cf. Shelton v. United
States, 404 F.2d 1292, 1297 (D.C. Cir. 1968) (discussing consideration of “statements
of the members of the committee” to evaluate legislative purpose (citing Watkins, 354
U.S. at 209)). More generally, this Court routinely takes notice of such legislative
materials to shed light on Congtress’s purposes and reasons. See, e.g., Kaspersky Lab, Inc.
v. U.S. Dep’t of Homeland Sec., 909 F.3d 446, 464 (D.C. Cir. 2018); MCI Teleconms. Corp.
v. FCC, 750 F.2d 135, 140 n.25 (D.C. Cir. 1984); of Citizens for Responsibility & Ethics in
Washington v. Trump, 924 F.3d 602, 605, 607 (D.C. Cir. 2019) (taking judicial notice, at
DOJ’s request, of “internal memo” of White House Counsel).
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legislative purposes “warrant[] the significant step of involving the President and his
papers,” Mazars, 140 S. Ct. at 2035, and concludes that its subpoena is appropriate in
light of the separation-of-powers concerns described by the Supreme Court.

None of the four considerations identified by the Supreme Court requires the
development of a new factual record. The first three factors assess the Oversight
Committee’s need for Presidential documents to satisty its legislative purposes. And
the Oversight Committee has already provided “detailed and substantial” evidence
“identif[ying] its aims and explain[ing] why the President’s information will advance its
consideration of the possible legislation.” Id. at 2036. The fourth factor—the extent
to which the subpoena impermissibly burdens the Executive—also does not justity a
remand because “neither the Trump Plaintiffs nor the Department [of Justice] has
argued that compliance with #5/is/ subpoena risks unconstitutionally burdening the
President’s core duties.” Panel Op., 940 F.3d at 747.

The Trump Plaintiffs were required to demonstrate irreparable harm in seeking
preliminary and permanent injunctions, yet offered no evidence of the burdens
imposed by compliance with the subpoena. Nor did they challenge the district court’s
decision to treat the preliminary injunction briefing below as briefing on summary
judgment because it “raised no disputes of material fact.” See 7d. at 718. And the
Justice Department’s argument before this Court hinged only on the possibility of

“future subpoenas . . . making far-reaching demands that harry the President,” which
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has not come to pass, /d. (quotation marks omitted), and which does not require
development of a new factual record.

Finally, this Court’s “duty to see that th]is] litigation is swiftly resolved,”
Eastland, 421 U.S. at 511 n.17, counsels in favor of resolving this case without further
district court proceedings. Litigation such as this case “halt[s] the functions of a
coordinate branch,” 7d., because, without information, Congress cannot “legislate
‘wisely or effectively,” Mazgars, 140 S. Ct. at 2031 (quoting McGrain v. Dangherty, 273
U.S. 135, 175 (1927)); see id. (describing Congress’s power to obtain information as
“indispensable”).

What is more, “the House, unlike the Senate, is not a continuing body.”
Eastland, 421 U.S. at 512. The Trump Plaintiffs have thus far succeeded in preventing
Mazars from providing any documents to the Oversight Committee for more than
two-thirds of the current House’s term. The Oversight “Committee fully intends to
continue this investigation and ethics reform legislation in the next Congress,
regardless of who holds the presidency.” Supp. Add. 55. Even so, years of litigation
to stall compliance with a valid subpoena significantly interferes with Congress’s
functioning as a coordinate branch. This raises different, but just as setious,
separation-of-powers concerns. See Eastland, 421 U.S. at 511 n.17 (“[P]rotracted
delay” through litigation may “frustrate|| a valid congressional inquiry.”); ¢ Trump v.
Vance, No. 19 Civ. 8694 (VM), 2020 WL 4861980, at *31, *33 (S.D.N.Y. Aug. 20,

2020) (denying President Trump’s request to amend complaint after “nearly a year” of
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litigation, and stating that “[jJustice requires an end to this controversy”). This Court

should not permit the Trump Plaintitfs to invoke unnecessary procedural steps to run

out the clock on a subpoena whose validity has twice been affirmed.

CONCLUSION

For the foregoing reasons, the Court should affirm the district court’s ruling

that the Committee’s subpoena is valid and enforceable.
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l. INVESTIGATION OVERVIEW AND UPDATES
A. Overview

After the election in 2016—but before Donald Trump was sworn into office—Republican
and Democratic ethics experts strongly advised the President-elect to fully divest his business
interests, liquidate his assets, and place the proceeds into an independent blind trust. They
warned that these steps were critical because legitimate concerns would be raised about the
President’s decision-making if he did not sufficiently address potential conflicts of interest
stemming from his financial affairs before assuming office.

President Trump failed to heed this advice. Instead of fully divesting from his sprawling
business empire, he set up a revocable trust controlled by his son Donald Trump, Jr., and Trump
Organization Chief Financial Officer Allen Weisselberg.! He never released tax returns or
audited financial statements, and claimed publicly that “the president can’t have a conflict of
interest” and that “I’m not going to have anything to do with the [Old Post Office] hotel.”?
Shortly after taking office, the trust was modified to permit President Trump to withdraw income
from it at any time without disclosure.®> Rather than isolate President Trump from his companies
as promised, the trust appeared to reinforce President Trump’s continued ownership and control
over his business assets while in office.

Given the President’s unique role as the “only person who alone composes a branch of
government”™ and Congress’s longstanding decision to exempt him from several conflict of
interest laws, any potential for divided loyalties by a sitting president poses a grave danger to the
country and requires extreme vigilance by Congress on behalf of the American public. President
Trump’s complex and opaque financial holdings, consisting of hundreds of interconnected
business entities, are unprecedented for a president in the modern era.® So is his refusal to divest
those assets, a stark departure from longstanding norms established by past presidents. The
President’s actions have exposed glaring weaknesses in current ethics legislation that threaten the
accountability and transparency of our government.

The problems have only compounded since the President took office. Although
presidents and presidential candidates are required to disclose financial information under
landmark ethics laws passed in the wake of the Watergate scandal, those laws have never before

! Revised Trust Allows Donald Trump to Withdraw Funds Without Public Disclosure, Wall Street Journal
(Apr. 3, 2017) (online at www.wsj.com/articles/revised-trust-allows-donald-trump-to-withdraw-funds-without-
public-disclosure-1491240970).

2 Donald Trump’s New York Times Interview: Full Transcript, New York Times (Nov. 23, 2016) (online at
www.nytimes.com/2016/11/23/us/politics/trump-new-york-times-interview-transcript.html).

3 Trump Lawyer Confirms President Can Pull Money from His Businesses Whenever He Wants, ProPublica
(Apr. 4, 2017) (online at www.propublica.org/article/trump-pull-money-his-businesses-whenever-he-wants-without-
telling-us).

4 Trump v. Mazars USA, LLP, 140 S. Ct. 2019, 2034 (2020).

S What Trump’s Disclosure of His 500 LLCs Can and Can’t Tell Us, NBC News (May 16, 2018) (online at
www.nbcnews.com/business/taxes/what-trump-s-disclosure-his-500-llcs-can-can-t-n874391).
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been tested by a president who brings extensive and sprawling financial holdings into office.
When he filed his first mandatory disclosure as a candidate for president in 2015, the President’s
campaign seemed to acknowledge the apparent inadequacy of financial disclosure laws as
applied to his finances, stating that financial disclosure forms were “not designed for a man of
Mr. Trump’s massive wealth.” The campaign provided an example: “For instance, they have
boxes once a certain number is reached that simply state $50 million or more. Many of these
boxes have been checked. As an example, if a building owned by Mr. Trump is worth $1.5
billion, the box checked is ‘$50,000,000 or more.’”®

The House attaches immense importance to addressing these vulnerabilities. Since the
beginning of the 116th Congress, Congress has considered once-in-a-generation ethics reforms,
including several provisions specifically applicable to presidents. Congress introduced a series
of bills that seek to prevent presidential conflicts of interest and self-dealing, and some of those
have passed the House, but have not been taken up by the Senate. However, in the absence of a
detailed understanding of this President’s financial holdings and the conflicts they raise,
Congress has been unable to tailor its legislative approaches to detailed facts and evidence,
which would ensure the legislation’s effectiveness and minimize the burden on the President and
presidential candidates.” This includes potential new measures that can be written only after
obtaining and analyzing the detailed information sought in the subpoena to Mazars, such as
legislation to address specific harms already caused by the President’s financial holdings and
conflicts of interest.

Furthermore, some lawmakers have challenged the need for additional legislation,
arguing that it is unnecessary. They point to the limited steps the President has taken to address
his ethics concerns and argue that there is insufficient evidence to demonstrate that the
President’s financial holdings pose any serious ethical concerns. They have attacked the veracity
of those sources of evidence that Congress has relied on to date to draft legislation—press
reporting and witnesses like Michael Cohen, who provided the Committee with financial
documents prepared by Mazars and testimony about the President’s ethical issues, as discussed
in detail below. Building broad coalitions of support in both the House and Senate is a key part
of the lawmaking process, and to do that here, Congress needs the documents responsive to the
Mazars subpoena.

To legislate effectively, the Committee’s investigations have followed three tracks
relating to presidential conflicts of interest and financial disclosures, presidential contracts with
the federal government and potential self-dealing, and presidential adherence to the Emoluments
Clauses. The Committee is investigating:

o President Trump’s federal financial disclosures to the Office of Government
Ethics (OGE), in order to pass legislation to ensure presidential financial
disclosures include sufficiently detailed information to assess potential conflicts

6 Trump: My ‘Massive’ Net Worth Is ‘In Excess of TEN BILLION DOLLARS,’ Business Insider (June 16,
2015) (online at www.businessinsider.com/donald-trump-says-hes-worth-ten-billion-2015-7).

7 See Trump v. Mazars USA, LLP, 140 S. Ct. 2019 (2020).
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of interest, close loopholes in the financial disclosure process, and strengthen
OGE;

o President Trump’s lease agreement with the General Services Administration
(GSA) for the Trump Old Post Office Hotel, in order to pass legislation to ensure
that GSA administers federal contracts with the President in a fair and transparent
manner, prevent future presidents from engaging in and maintaining self-dealing
contracts with the U.S. government, and close loopholes in government
contracting; and

o President Trump’s receipt of funds from foreign governments, federal officials, or
state officials through his business holdings, resulting in the receipt of
Emoluments. This track is aimed at passing legislation to prohibit taxpayer funds
from flowing to the President’s businesses, strengthen disclosure requirements to
ensure compliance with the Emoluments Clauses, enable Congress to identify
noncompliance and conflicts of interest involving foreign governments, and
consider other potential remedies for specific conflicts of interests as they are
identified.

At their core, all three investigations are aimed at defining, understanding, and mitigating
presidential conflicts of interest and self-dealing and enabling the Committee to develop and pass
necessary and effective reforms in presidential ethics and related agency oversight.

As the Committee’s investigations progressed, President Trump’s longtime accounting
firm, Mazars, emerged as a crucial custodian of documents relevant to all three investigative
tracks. Based on testimony and financial statements obtained during the Committee’s
investigations, the Committee has determined that Mazars is in possession of documents and
information necessary to help the Committee define areas that require remedial measures and
undertake the necessary legislative reforms.

B. Presidential Conflicts of Interest and Financial Disclosures

The Committee is charged by the House of Representatives with legislative and oversight
jurisdiction over OGE, the federal civil service, and government operations generally.? It also
has investigative authority coextensive with the jurisdiction of other committees of the House.®
Pursuant to these authorities, the Committee has been examining the adequacy of existing ethics
and financial disclosure laws and agency implementation to inform Congress’s consideration of
major ethics reforms, including reforms specifically applicable to the President. The
Committee’s focus is on obtaining information about the way that President Trump has acted in
order to develop legislation to prevent not only President Trump but future presidents from being
plagued by similar nondisclosure, ethics, and conflicts of interest issues.

8 House Rule X.1(n) (online at https://rules.house.gov/sites/democrats.rules.house.gov/files/116-1/116-
House-Rules-Clerk.pdf).

° Id.; House Rule X.4(c)(2).
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History

Under the Ethics in Government Act of 1978, President Trump is required to file an
annual financial disclosure form that details his debts and liabilities greater than $10,000.1° As
explained on OGE’s website, “reportable liability” is defined broadly and includes a wide variety
of debts, such as “loans from non-commercial sources (e.g., loan from a friend).”*

In January 2018, media reports surfaced regarding a $130,000 payment made by
President Trump’s longtime personal attorney Michael Cohen to adult film actress Stormy
Daniels shortly before the 2016 presidential election.!> The President initially denied knowing
about the payment.®® In his 2017 financial disclosure form, filed on June 14, 2017—the first he
filed after taking office—President Trump did not disclose any debt owed to Mr. Cohen.*

In May 2018, President Trump admitted for the first time that he had, in fact, reimbursed
Mr. Cohen, stating that Mr. Cohen “received a monthly retainer.”*® In a carefully worded tweet,
Mr. Trump stated that Mr. Cohen had “entered into, through reimbursement, a private contract
between two parties, known as a non-disclosure agreement, or NDA.”16

On May 15, 2018, President Trump disclosed payments to Mr. Cohen of “$100,001-
$250,000” in his financial disclosure form for the calendar year 2017.1” However, on May 16,
2018, the Acting Director of OGE determined that the President should have—but had not—
disclosed “a payment made by Mr. Michael Cohen to a third party” which “constituted a loan to
President Trump that should have been reported as a liability on his public financial disclosure
report signed on June 14, 2017.718

105 U.S.C. app. § 101; 5 C.F.R. § 2634.202; Office of Government Ethics, Public Financial Disclosure
Guide, Liabilities (online at www.oge.gov/Web/278eGuide.nsf/Chapters/Liabilities?opendocument).

11 Office of Government Ethics, Public Financial Disclosure Guide (online at
www.oge.gov/Webh/278eGuide.nsf/Chapters/Liabilities?opendocument).

2 Tyump Lawyer Used Private Company, Pseudonyms to Pay Porn Star ‘Stormy Daniels,” Wall Street
Journal (Jan. 18, 2018) (online at www.wsj.com/articles/trump-lawyer-used-private-company-pseudonyms-to-pay-
porn-star-stormy-daniels-1516315731).

13 Stormy Daniels and Trump: The Conflicting Statements, British Broadcasting Corporation (Apr. 5,
2018) (online at www.bbc.com/news/world-us-canada-43988586).

14 Office of Government Ethics, OGE Form 278e for President Donald J. Trump (June 14, 2017) (online at
https://oge.app.box.com/s/kz4qvbdsbcfrzqglémsuodzmthérerhlc).

15 Donald J. Trump (@realdonaldtrump), Twitter (May 3, 2018) (online at
https://twitter.com/realdonaldtrump/status/991992302267785216?lang=en).

16 d.

17 Office of Government Ethics, OGE Form 278e for President Donald J. Trump (May 15, 2018) (online at
www.documentcloud.org/documents/4464412-Trump-Donald-J-2018 Annual278.html).

18 |etter from David J. Apol, Acting Director, Office of Government Ethics, to Rod J. Rosenstein, Deputy
Attorney General, Department of Justice (May 16, 2018) (online at
www.oge.gov/web/OGE.nsf/0/D323FD5ABB1FD2358525828F005F4888/$FILE/OGE%20L etter%20t0%20D0J%
20(posting).pdf).
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In August 2018, federal prosecutors in the Southern District of New York revealed that
there was no “retainer agreement” in place between President Trump and Mr. Cohen covering
the payments to silence two women alleging extramarital affairs during the 2016 presidential
campaign.'® Court filings also indicated that, “with the intent to influence the 2016 presidential
election,” Mr. Cohen arranged payments for Ms. Daniels and former model Karen McDougal,
who both alleged affairs with President Trump. In making both payments, Mr. Cohen “acted in
coordination with and at the direction of” President Trump.?°

In addition, court documents revealed that Mr. Cohen was actually paid $420,000—not
$250,000 or less, as President Trump had personally certified in writing to OGE.?* According to
court documents, the Trump Organization “falsely accounted for these payments as ‘legal

expenses.””?

Shortly after Mr. Cohen admitted his role in arranging the payments in federal court, on
September 12, 2018, then-Ranking-Member Elijah E. Cummings requested documents from the
White House, seeking information regarding President Trump’s financial disclosures and
clarifications regarding the discrepancies.?®> The White House did not produce any documents in
response to this request.

Investigation in the 116th Congress
On January 8, 2019, Rep. Cummings, who had just become Chairman, wrote to the White

House and the Trump Organization on behalf of the Committee to renew his previous requests
for documents.?*

19 Department of Justice, Southern District of New York, Government’s Information, 17 (Aug. 21, 2018),
United States v. Cohen, S.D.N.Y. (No. 1:18 CR 00602) (online at www.justice.gov/usao-sdny/press-
release/file/1088966/download).

20 Department of Justice, Southern District of New York, Government’s Sentencing Memorandum, 11
(Dec. 7, 2018), United States v. Cohen, S.D.N.Y. (No. 1:18 CR 602) (online at www.politico.com/f/?id=00000167-
a496-df35-adef-fdf76fa30001).

21 This amount included $130,000 for the hush-money payment, $50,000 for “tech services,” which were
““gross[ed] up’ to $360,000 for tax purposes,” and a $60,000 “bonus.” Id. at 14.

2d.

2 Letter from Ranking Member Elijah E. Cummings, Committee on Oversight and Government Reform, to
Donald F. McGahn, II, Counsel to the President, The White House, and George A. Sorial, Executive Vice President
and Chief Compliance Counsel, The Trump Organization (Sept. 12, 2018) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/documents/2018-09-
12.EEC%?20t0%20McGahn-WH%20Sorial-
TrumpOrg%20re%20Financial%20Disclosures%20Cohen%20Payments.pdf).

24 Letter from Chairman Elijah E. Cummings, Committee on Oversight and Reform, to Pat Cipollone,
Counsel to the President, The White House (Jan. 8, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-01-08.EEC%20t0%20Cipollone-
WH%20re%20Cohen%20Payments.pdf); Letter from Chairman Elijah E. Cummings, Committee on Oversight and
Reform, to George A. Sorial, Executive Vice President and Chief Compliance Counsel, The Trump Organization
(Jan. 8, 2019) (online at https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-01-
08.EEC%?20t0%20Sorial-Trump%200rg%20re%20Cohen%20Payments.pdf).
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On January 22, 2019, the Trump Organization responded and declined to provide the
Committee with any documents, citing “ongoing inquiries concerning the subject.”?

On the same day, the Committee requested documents from OGE.?® Subsequently, the
Committee obtained internal notes taken by OGE officials that appear to show President
Trump’s lawyers, Sheri Dillon and then-Deputy White House Counsel Stefan Passantino,
repeatedly stating to OGE officials that the President never owed any money to Mr. Cohen in
2016 and 2017. The notes also appear to show that Ms. Dillon told OGE officials that the
payments to Mr. Cohen were in connection with legal services pursuant to a retainer
agreement.?’

When pressed by OGE officials, Ms. Dillon refused to allow federal officials to review
the retainer agreement.?® As court documents in the Southern District of New York later
revealed, no retainer agreement existed, and the payments were “reimbursement for election-
related expenses” rather than “legal expenses.”?°

On February 1, 2019, the White House responded to the Committee’s January 8, 2019,
letter, stating that it was “prepared to consider” providing Committee staff with the ability to
review limited portions of two of the six categories of requested documents in camera.

On February 15, 2019, the Committee wrote to the White House and Trump Organization
and renewed the request for documents in light of the documents the Committee obtained from

% Letter from Alan S. Futerfas, Counsel for the Trump Organization, to Chairman Elijah E. Cummings,
Committee on Oversight and Reform (Jan. 22, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/filessREDACTED%202019.01.22%20Futerfas%20
Response%20t0%20EEC%20re%20Cohen%20Payments.pdf).

2% |_etter from Chairman Elijah E. Cummings, Committee on Oversight and Reform, to Emory A. Rounds,
Director, Office of Government Ethics (Jan. 22, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019.01.22. EEC%20t0%20Rounds-
OGE%20re%20Cohen%20Payments.pdf).

27 Letter from Chairman Elijah E. Cummings, Committee on Oversight and Reform, to Pat Cipollone,
Counsel to the President (Feb. 15, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-02-15.EEC%20t0%20Cipollone-
WH%20re%20Cohen%20Payments_0.pdf); Letter from Chairman Elijah E. Cummings, Committee on Oversight
and Reform, to Alan S. Futerfas, Counsel for the Trump Organization (Feb. 15, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-02-15.EEC%20t0%20Futerfas-
Trump%200rg%20re%20Cohen%20Payments.pdf ).

28 Office of Government Ethics, Notes to File (received Jan. 31, 2019) (0029) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/filessOGE%20Docs RESCANNED%20Redactions
-compressed.pdf).

29 Department of Justice, U.S. Attorney’s Office for the Southern District of New York, Government’s
Sentencing Memorandum, 14 (Dec. 7, 2018), United States v. Cohen, S.D.N.Y. (No. 1:18 CR 00602) (online at
www.politico.com/f/?id=00000167-a496-df35-adef-fdf76fa30001).

30 etter from Pat Cipollone, Counsel to the President, to Chairman Elijah E. Cummings, Committee on
Oversight and Reform (Feb. 1, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019.02.01%20WH%20Response%20t0%20E
EC%20re%20Cohen%20Payments.pdf).
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OGE.3! Chairman Cummings wrote that Article I, Section 8 of the Constitution gives Congress
“plenary authority to legislate and conduct oversight regarding compliance with ethics laws and
regulations, which it has exercised numerous times in the past 30 years. Congress also has broad
authority to legislate and conduct oversight on issues involving campaign finance.”*?

On February 22, 2019, the Trump Organization responded to Chairman Cummings and
declined to produce any documents.®®

On the same day, the White House permitted Committee staff to review 30 pages of
documents in camera. However, half of these documents were either publicly available or
entirely redacted, so they were of little informational value to the Committee. On March 8,
White House Counsel Pat Cipollone wrote: “My hope was that this accommodation would
resolve the Committee’s concerns.”®* To date, the White House has failed to produce any
documents in response to the Committee’s requests for documents related to payments of hush
money.

On February 27, 2019, the Committee requested transcribed interviews with Ms. Dillon
and Mr. Passantino in order to obtain information related to the hush money payments and their
representations of those payments to OGE. The White House and the Trump Organization both
declined to allow either individual to appear before the Committee.®

31 Committee on Oversight and Reform, Press Release: President’s Lawyers Provided False Information
to Government Officials on Stormy Daniels Payment, New Documents Show (Feb. 15, 2019) (online at
https://oversight.house.gov/news/press-releases/president-s-lawyers-provided-false-information-to-government-
officials-on-stormy).

32 Letter from Chairman Elijah E. Cummings, Committee on Oversight and Reform, to Pat Cipollone,
Counsel to the President (Feb. 15, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-02-15.EEC%20t0%20Cipollone-
WH%20re%20Cohen%20Payments_0.pdf).

33 Letter from Alan S. Futerfas, Counsel for the Trump Organization, to Chairman Elijah E. Cummings,
Committee on Oversight and Reform (Feb. 22, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/filesst REDACTED%202019.02.22%20Futerfas%20
Response%20t0%20EEC%20re%20Cohen%20Payments.pdf).

34 Letter from Pat A. Cipollone, Counsel to the President, to Chairman Elijah E. Cummings, Committee on
Oversight and Reform (Mar. 8, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019.03.08%20Cipollone%20Response%20to
%20EEC%20re%20Cohen%20Payments.pdf).

3 Letter from Alan S. Futerfas, Counsel for the Trump Organization, to Chairman Elijah E. Cummings,
Committee on Oversight and Reform (Mar. 6, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/filessREDACTED%202019.03.06%20Futerfas%20
Response%20t0%20EEC%20re%20Sheri%20Dillon%20Cohen%20Payments.pdf); Letter from Pat A. Cipollone,
Counsel to the President, to Chairman Elijah E. Cummings, Committee on Oversight and Reform (Mar. 8, 2019)
(online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019.03.08%20Cipollone%20Response%20to
%20EEC%20re%20Cohen%20Payments.pdf); Letter from Alan S. Futerfas, Counsel for the Trump Organization, to
Chairman Jerrold L. Nadler, Committee on the Judiciary, and Chairman Elijah E. Cummings, Committee on
Oversight and Reform (Mar. 18, 2019) (online at
https://oversight.house.gov/sites/democrats.oversight.house.gov/filessREDACTED%202019.03.18%20Futerfas%20
Response%20to%20Nadler%20re%20Trump%200rganization.pdf).
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