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INTEREST OF AMICUS CURIAE AND SUMMARY OF ARGUMENT

This casc involves the lrst acicmp in our Nation’s history by a local proscoulor
oy subpoens personal records of the sitting Presdent of the Lioired Srates, Preswdent
Trump, in his individeal capacity, (led suic in (ederal disiricl court against the Dhsicl
Attarney for the Coonee of Mew York—as well as the accounting firm thar recerved
the subpocna  secking emergoney relicl [rom the subpocna under Agticle 1T and the
supremacy Clamse,

The district court denied the Presicent’s request Lor relicl and dismisscd his
s, The court concluded that 15 eas obligated to abscs from considering s rederal
comstilutonal challcnge o a stace grand jory subpocna oven at the behest of the
President guserting Avticle 1 prerogatives, In the alternative, the coure rejecred the
President’s challenge w the subpocna on the merils, giving cssenlally dispositive
welght to its view that the Presidenc’s o returns and other personal fingnas] records
may be celevanc wo the Distice Allotney’s inveslgation of thicd partics bevond the
President, The Umted Stares fles this braet as amices curae bechuse che court’s
proceduaral and substandve holdings refleet a londamental misundersianding of the
relatonshp beoween the President and the stare crimenal process under cur

comls Letional svslem al Todegalism!)

- The Uzited States fas previously partcipated in cases that have prosented
cibver tssues concerning the Presidencs amenabilily w suil or compulsory process.
Voo, eg, Tovmet oe Dlimedschie R A0, Woo 191540 (2 Cied {Ang. 19, 2017 Hwheiher 2

1
4 LS
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As an overarching madler, any assertion of siale criminal jurisdicion over the
President sises sionificant constittions] issues, The President cocupies a “onicue
Josition inihe constileional scheme” Nisor o Dlrgpeeadd, 457 105,731, 749 (1982,
e alone is vested with *|t|he executve Power™ of the United States, L5, Const.
are T1 4 1, alomg with the mgtiad dutices iz the condoct of domesiic amld forcign alTairs
chiar are zssipred to bim by Acticle 11 Stare criminal process directed at him and los
prersomal records dsks compromising his discharge ol those consuiicmally mandaed
powers and dutdes, Loalso mises serions issues under the Supremacy Claose, wrich
[proshilsits staics rom inicetfering with the operations of the federal government
without consent MeCulioeh o Marpiand, 17 L5, (4 Wheat! 316, 436 {1819), The
struciure of siale criminal justice systemes, which place prosccutorial auchoring inthe
lands of thousand: of elecred local officials, enaances the nslk that a soate offcal will
vt lowal concerns amd disregard the burdens on federal tneresis imposed by o

rond jury subpoena dicected at the Presidest’s personal records, 1n bhohre of these
principles, cxpanded upon Lelow, the disirict coure erred both in relusing o caeraise
jurisdiction and in declining to halt the Districs Attorney’s enforcement of the

ﬁuhln':l_‘n.’i :1gzli1'|ﬂl. thwe Presiden’s porsonal recnrds.

congressional subpoeaa seeking the Presidents personal fingncial records from a
Lhird-party cusindian is coloreeable); Clidon o Jower, 520 115, 651 1997 fwhether civil
litization in Tedetal court agains the President Tor pre-leoure comlduct may proceed
during his tenure); SN o, Fimaneld, 157 U5, 731 (982 Awhether che Presidenc is
imumune from civil actions tor dameges based on rntﬂcml cOaCUCT].

[
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First, when a sicing President invokes the jurisdiction of a federal cowrd o
challenpe a seate prand jury subpoena on federn] consotations] grovnds, 2 federal
courd must resolve thal challenge, Conrary (o the disict courd’s conclusion, the
abstention docoine sec forth in Yesseer o o, 401 LS, 37 (14710, does not reouire
a lederal court 1o refrain from excrcising jutisdicion. The comice inlercats undetlying
char doctrine must pive way oo the concerns uader Article 11 and che Supremacy
Clawse posad by a staie grand jury subpoena tha demands G sining President’s
personal records,

Second, Atrticle IT and the Supremacy Clavse consirain a Siawc’s ability wo
invole its crininal process apainst @ stting Presidens. A Stace plainly could noc arrest
o imprison & Presidenn curing bes weme of ofGee, which would incapaciaie the single
officer in whom the executve power of che United Stres s vested, Liven without
such detention, a siaie eriminal indiciment and proscoution would sulsject the

L

President to burdens that would impernmessibly “impanr [the Choet Lixecntive] tn che

prerlormance of his constitaional duues.™ T Fase Dned o, PCACQR, 501 T25. 477,
i) (20100, Recopnidon of these principles coes not place che Presidens above the
law; L mcrcle posipones initdaion of any polential criminal prosecution uoil his oem
of otfice snds.

In light of these profound Acicle T and lederalism concerns, a federal courn

must, at a rinionrmn, eequare 4 helrhrened, pardooianzed showing for any stace

ctiminal subspocna for a Presides’s personal records. T is well estalilizshed Crad, where

L
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wleral prosceul ot ancd jury sceks privileocd info iom ot the Preside:a,
a lederal proscow et or grand jury sceks privileged information Gom the President, a
“demonstratec, specitic need™ for the records sequested mues be established,  Llnited

Véade i Moo, $18 TIS 65, TS (197435 Ta e Moot Clane, 121 FLOA T2%, T35 (T Clire

¥
19497, LIt muwst be showo that the requested materdal is “essental” to the proceeding,
Mo, H13 TI5 713, and that it cannot be oblained with “due diligenee” clsewhere,
Lo ve Sogeed Cara 121 130 20 755, Given the threar to the opestion of the Lxecutive
Branch posed Ly siale grand ury subpoenas dirccied at the President and hes persomal
records, state prosecutors should be required to make ot lease s dgorous a showing
Tor all sech records, privilemed or oo

Althouga the distriet court pusported to apply the analytic framework set forth
e Mo, 12e count’s conclusory analvsis Talls well shore of the carelul seratiny thay the
Novar standard demands in dus context, Among other things, the cour: failed o
cvaluale whether the Disirict Avorney had demonseatald a speeific and immediae
need for the personal records of the Presidene acd waether any ceatrally impostant
inlormation i those reeords coule ool be olnamed clsewhere. For exampale, although
the courr justified its decizion to sustain che subpoeaa’™ request for the Presadent’s
recotds primarily on the ground that the requesied records Ymay™ reveal unlawful
conduct by parties ocher than the President, the court never exploned why the
inmcdhiale producion ol the personal records of the Presiden was cssential 1o the

seate grand jury’s investgation of chose third parces,
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In lighl of the disctier coun’s failure (o underiake the roquizice analvsis, s
decision should be reversed, The courr should be ordersd o stay enforcement of the
subpocna as 1o the President’s persomal records unless and uniil—al a minimuowm—ile
Dhiserict Arvorney is able o make the required showing of particulzrized need.

ARGUMENT

I Subjecting The President To State Criminal Process Ruodses Sionificant
Consritutional Questions

A The President’s office is I.LTI‘illI.I.-E it the comistitutional structure

The Supreme Coure has long recognized that “the high respect char is owed o
the office of the Chief Fxecative . should infarm the conduer of [an] entize
proceeding” implicatiag the auronomy of his oftice. Chemee e LS Lést Conrt for L2,
r_.;.r"f_.m':'.'ﬂ:f}.r.-:, 242 115, 367, 2R3 I:El-:'l-lﬂlj {quul i:lg O v L.|rl'.'.|'.”.'.r,_ A20 1L, BR1, 707
(18497, That respect is demeanded by our constioutions] design, The Presideant
preupies o Cumgue position i the consotational scheme”™ Fagwesdd 457 1050 a0 749,
While the Constntion veses the legislative and judicial posvers in collective bodies, ic
vests .-‘[J.].l'll.'. Gxad i‘r'l'. PE:I"L'.'l':r:'; i'l'l ||'|".'. FT{'::'iil::l LTH il.:':]T'll.:. ].,-_:"_‘:-_ 'r._.': ik, arr. IT1_ 5 I. H|"|
otfice, vnlike those of other cxecudye otficess, docs not depend on Congress for its
extsience or its powers. The Constitation “enrrust[s] [the Presidend] with supervisory
and policy cespoasibilitics of utmoest discreton and sensitvity™ Féveeradd 437 LS. ac
=

. _‘.”. -"l".III..l ‘il 'i:-i I'Il.'Z :'.:IZIT1I.! “'L'L'I'HI- i" LZ.I'IHr:{l'I:l I'.l.:lllﬁ|il|.1|'il.IlI|:d|.|'.-' i i|$-I..|~ZI.‘. l:_:id._.{! I]'1i-|.1 ':]"H.‘Z T.‘.-.'LFI.':‘i ]1".‘:

taithfully cxecuted.™ fd Among other critical responsibilides, che President serves as
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Hihe sole ormn of the federal government in the ficld of intermational relations,”™
Llasted Staver v Corsivs- Wrighs Exgport Corp., 299 L5, 304, 320 [1938], and is the
Commander-in-Chicl of (e miliaey, 105, Consl anc T § 20

Il constitudonal and practical teems, the President’s power and responsiotlices
urtider Arccle IT are Pan vast and impotiant that the pablic erest demands dhat he
devote his undivided time and attention to his public dudes.™ Clsfon, 520 LA, ot 647,
Clur svaiem of govermment presumes thar the President will have wlimaie awthoriy
over the actons of ofticials within the Lxecoove Branch, Fre Sadwen, Fasd, 561 UL, at
496-87. Tn hoth the demands i places onits cecapant and the accouniabilivg i
expects, the Presidency is o sinpular ortice. The unceasing natore of che President’s
dutics is alse rellected tdhe consiioaional struciare ol his office. Tn comiras o the
Congress, which 15 required o assemble only “oace in every Year™ (U5, Const. e, 1,
& &) and which may adjourn onea regular hasis S § 3), the Presidens must anena 1o
lis duties as Chief Uxecurdve and Commender-in- Chief contnuonsly during his
LTI,

linally, cue to the “special nature of the Presidenc’s constteconal otfice and
Tuncions” and “the singalar imporance of [his] duies” the Constitution requines,
particuiar “deterence and restraint™ in che conduct of Etigation imvolving cme
President. Figpersd, 457 115, a1 T51-50. The Supreme Court has held, for example,
chat a cour: may not enjoin the President mthe conduct of his ofticn! dudes and chac

Crongress may subjoct the President 1o a siaiue’s dictaces onldy 0L stacs i1s inlention
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Lo do s cleatly, Proskdy o Macrecbeiee, 505 115 TS, 50001, 803 (19921, Concetns
abour the impact of btgarios on the President’s abilise to perform his consdtuconal
Tunctons have likowise led the Supreme Coure o bold dhac the Tresident is absoluely
immune from civil damages Eabilite tor his ofocial actions, Fismeradd, 457 LS, ae 756,
and that he i= entitlad w special soliciiude i discovery, Cieeg, 542 175 a1 385, cven
in suits zolely relared to his pavate condoet, S, 520 LS, a1 707, Consticutional
comeerns also must gaide a court’s asscssment of the Presiden’s cmdilerment 1o
judicial review and reler, Chowey, 242 LIS, ar 383 {concerning masdamus relies from
disconery order).

B.  The Supremacy Clinse bars States from inrerfering with rthe
President’s discharge of his duties

The ."_HJE:Tr.rruu;'.:,' Clause, T0.5. Const, A VT, ol 2, mandares that #the activiiies
ot the Uederal Governmene |be| tree trom repulation by any stare.” [ iassoct o i,
426 T2 107, 1a7 (1976). As Cheel Justice Marshall Tong ago explaned, ®[i]e is of the
vory esscnce of supremacy, to remove all obscacles o its action wichin its own sphere,
aned 50 fo mocdhfy every power vested 1o subordinare govermmenes, as By exempto s
owil opcrations from their own lntuence” Malwdosh, 17 US. ar 427, The Supremacy
Clause thus deprives the States of power ®o rerand, impede, horden, o inany manmer
control, the operations™ of the tederal povernment in execuring it consttutdonal
furcroms, Jaf et 436, Tlinder aur constitetionsl systernn, it 15 “ncomceivable™ that «

state law or policy could “be intcrposed as an obstacle to che clfective operation of =

=]
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foderal comsiiational power?” Ulseged Yiaies v Hadweonr, 307 115 324 332 (1037); o
{dadr o Ddwiiea Verpe Basrfz, 161 LS 275, 283 (18Y6) (anv arcempe by @ Seate to Y concrol
the condact of the™ national goverament or o “impaic]] the efficieney of thfc]
aoencies of the fecenl povernment o discharge chelir] dudes™ is “abso wmely void™);
Fewtrigrrer o Dapis, 100 175, 257, 203 (13800,

Thase princinles apply equally to a Stace’s invocation of itz judicial process,
For cxample, as a rescll of the "lisiinet and independent characier of the governmend,

L

of the United Scates,” “State judaoes and State coures™ lacl avthoroy to lssue a wet of
halicas corpus dirccting feders! officers o release persons held ander Tederal
avthority, Toore Lardie, @0 LS, (13 Wally 387 A07 12 (18710, S0 o, Stares lacl
avthorite i issuc wrils of mandamus dircoied 20 dederal officers, MU o Viliman,
19 U5, (6 Wheat,) 548, 604-03 {1821,

Congress and the Supreme Court have long recognized the cecp-ronted lederal
interese in “safepvarding otticers and others acring under fedess| autheritr apainst
el of punishment for vinlation of staic law or absiruction or conbarmssmei Ly
reason of opoosing polcy on the part of those exerting or cootrolling seate power,™
Véaie of Codprnedo s Nymad, 280 TLE. 510, 517 (1952) discussing Tederal-oificer removal
srature), The strocture of state cominal justice systems exacerbares the rsk that
Fpossible local prejudice,™ Clieion, 520 U5, an 091, may Jead siaie eriminal
investipatons o interfere with locally vnpooular federal authonnes and priorites,

Thetre are more than 2300 dizirict 2uorneys across the Unived Staes, the vast majoriny
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of whotn are lecally clecus], ofien by volers ina single county, Ve William . Stonee,
Lhe Pegholopicas Fodttier of Crigipgd L, 10U Mich, L 303, 533 20010 1o contrase to a
[nited States Avoroney, who is accoumable 1o the Auorney Crencral and o the
President, whe io turn is accountable to the Blacon as a whole, 2 local prosecucor is
accouniable i a small amd localized eleciorate. He or she is thus far mose suscepiible
o the parmtcelarized inrerests and wiews of the local commuonite—che same
cominuaily from o which the graod jury is epically deawn, and one that may soongly
oppose the policies and priosites of che federal sovernmenr in general and che
President in particular. Moreover, cven seuing aside the potendial Tor locsl bias, s
officials are, as o stroctural maccer, not tasked with coasidering the eftects cherr accons
will have neythe lederal governmenn and the Mation as a whole, O Hedoermg o Dias,
i1 L5 1%, 64 (1937) SStates are oot bkelv to ke acton that would “serve the

mational] imeresis of all™ where doing so would “disadvaniage™ their citizens).

’

1. The District Court Erred In Concluding That Younger Required It
Ta Ahstain From Resolving The President’s Suit

The Sopreme Court has deseribed Yasmger alis tention as an “exceptional”

T

departore from federal courss” “virtoally onflagming” “obligation® o exercise
jurisdiction conferrec by Congzess despite the pendency ol related proceedings in
seite connt, Semd Coneecnr, Ineow Jacds, 371 LS, 69, 77 (20013). Like other federa]

abstention docrines, ¥ sagge ultimately tests on "ihe historle discretion exercised by

fesdera! courts ‘sitting o eoqity,™ Cacderinnd o A Ins, Co, 317 LS, 706, 718

-—

L
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P15005. Tnohe case of Yeuger absicnton, when o plainid T asks a faderal courd wo

enjoin a pending state criminal proceeding, principles of “comity™ and “|f|ederalism™
generally cll foe che foderal court wo exercise thar eguitable discraion by dedinig o
intervene,  Yommer, A LS. ot 441

But, rellecting is exccplional nature, Yewsger has imporiant limitations, Ve
Swdnt Commicnr, Ine, 571 US ot 73, Liven when a plaingtf seeks to enjoin an oneoing
stale criminal procesding, “2 federal coure may nevertheless inlervene in [ihe] siat
proceeding tpon a showing of "bad taich, hamssmen: or any ocher vnesual
circumstance that would call Tor cquitable relicl™" Eiaaod T2 Canit, Carp, i
MeComrn, 282 1754 191, 1948 (2d Cur, 2003 (quotng Yewseer, 01 LS, ar 54); see Kapder
o Hegdans, 421 T8, 117, 125 (1955 Tederal cournt may inervene when there is *an
extraordinarily pressing need for imumediate fedess! equitable relief™), Likewise, a
{oderal eourt may intervene iC “the slate procecdings [do oot alfond an adequae
Oparcnaity oo raise canstituriona claims,” Mo 0 Sawr, 442 LS A5, 430 {1579, In
cach ol these citcumsiances, principles of comity and lederalism give way w0
counrerveiling considerations o che exercise of the conct’s equitable discretion, 5o
Lo here.

Ta be sure, the Supreme Coure has generally descnbed peading “ctate criminal
Jrrosccutions” as one of the “cacepuional”™ circemsiances in which Yeggs absienion
1s warranred, Sgwint Coamesncen, Ine, 371 LS. a0 720 Bue neither char Covre nor any

ther fas cver consicercd whethor such absicndon is warranied in the n.m’_r_]uc RCCNAric
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incwhich the President of the Tnited States invokes a lederal courd’s jutisdiciion wo
challengre o seate crimminal subpoena, asserting claims grounded in Article 11 aad the
Supremacy Clinse. In shuuing the doors o0 ihe federal coarts o suchoa clain by the
President mimselt, the districe coure erroneously sxtended e far inoo uncharted
Lertiloty.

The principles of federalism and cormine thae voderpied Yosgeor sherention
militate strongly in favor of ensering thay the Presidend has a federal forum in which
o litigate federal claims that a staee criminal subpoena 1s impermussibly wenching on
his constitational sale in violaion of Asdcle T and the Supremacey Clause. Remitling
che sittiop President to soate courr wonld torn notions of tederalism and comicy on
cheir ead and would ignore the "unique posiion [the President occwpics] in dhe
constitutions) scheme™  Fitgeerad?, 437 ULS at TAY, oo Chengp, 342 L8, as 581-82 “|1]n
i case ..o owoeld a cour be requirted 1o proceed against the presiden as agains an
orcinary individual.” Jquoting Dlsitad Stater w0 Berr, 23 1 Cas, 187, 192 (0C Ve, T80T
iaarshall, €100

Indesd, *|clomite generally reters o the respect crar |fecernl coures] accond a
state courtf,] Thlul comite is a two-way sirecl™ Cosmeafioer Fagn Co i Dieimdt (Y
Gare Co, 693 1134 518, 327 (6th Cir, 2002), When 2 local tibunal calees che
extraotdinary siep of =suing compulsory process {or the personal records of 4 siding
President, comity calls tor ensuring the availabilice of a tederal forvm for the Presidest

Lo challenee enlforecment of thal subpocna, particulardly given tha the President’s

11


https://cx11\1.0rdin.uy
https://dffi-.rf

Case 19-3204, Document 83, 1011,2019, 2673811, Page18 of 36

cometitetionzl claimes implicae e very relationship hevween the federal and seae
ponreraments under che Supremacy Clavse, And by the same rolien, the seate's interest
i ligaing such an unusual dispule ina siate foram is minimal.

Bath the Supreme Coure aad Congress have recognized that che type of claims
the President has caiscd Lelong i federal rather Gran siane cour. With respect i the
Supreme Court, that conclusion follows from the manner in which it has interprered
the Anu-Tnjunction Acy, 28 TLECL § 2285, which gencrally probibice suis secking a
federal injunction apiost stace court procecdings, The Ant-lojuncton Act contains
cettain express cxccpionsg, including one where, as here, the plaindilf asseris 4 federal
constitvtonal claim vnder 42 LLSCL 6 1953 apuinst o person acting nnder color of
stale law, Yo dade oo 15 0l Buol cven where none of e Ac’s express cieeplions
apple, the Court has recopnized an tmplied excepnon tor suies by the federal
povermment. Addedse o Paer, 407 TIE 225, 235-30 & .20 (197, The samce respoal
for the tederal sovernment that caused the Conrr to recognize an implied exceprion to
the Ac’s cxpress prohibidon sirongly sugpesis thal the Court would ol cxend
Yogueer nbsrencion’s irmplied Gnumation o the President whes seelong injuncove selies
arainsl slale ctiminal proceedings in order w0 vindicae Ge comstitoional tiglas,
privileres. a2d immumties of his office uader Artcle 1L

Crongress, [or hs par, has oot only auciorieed Scecon T9R3 suits, b also
authorized tederal officers to remove from soate coure w feceral conet any “civil

aciion or criminal prosceution .. agmizse o divccied w L any offices - ol the

12
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[nited States for or relating wo any act under color of such office,” w0 long as the
officer is nsserting a fedesal detense to the action, 28 LSAC & 144200 (1), Mass o
Cordifornea, 45% TLE0 121, 12425 (1989, Thal = imporian hecause, i the stawe graond
jury hed issved g subpoena to the President mimse't, the Presicent conld have mken
measares crialling him wo invoke Scoion 1442 10 comiese the validing of the sulpocsa
in federal court—namely, by declining to comply on the basie of Article 11 and the
Supremacy Clinse, waiting lor the commencement againsl him ol a sulpoona
enforcemnent proceeding in state court, and then removing thae procecding oader
Scetion 1442 onothe ground than the subproena enlorcement action would “relare™ o
lis “act” of dechning ro comply wath the subpoena “under eolor™ of his assercon of
the constitional authoriy of his oflice.

Although the staze grand jusy in this matter has zoughe the Presidenc’s records
lav subspoenaing his third-patiy aceoaniant rather than the Presiden himsel ] tha is
not i material distinerion for purposes of Yosgrer chetention, As just discessed, che
President would e crnitled 1w review in federmal cous il the Thistrice Auorney had
sonpht his personal records directly from him, The President shoold nor lose access
Lo that federal forum sim)ly becawse the President’s records are soughl frome a thind-
pacty custodian, CF Jedioad Weeed, Jae v U8, Jaoreg Sor, 726 15d 208, 225 (DL, Cir,
2013 (While House visitor records in e possession of the Seorel Bervice arc ol
apency records subject to POLAL The President has Erde practcal choice but 1o rely

311 |.hi:'r_]-£:rn|.;- acoounlanis ancd pml':.-:.-'.[um:ﬂ.q Ly repeare are] maintam higs Goancial
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recotds. Siae criminal subpoenas ditcoted 1o the Tresident’s records in the hanges of
siich a cnstodian pose the same chreat of distraction, harassmesr, and interterence—
aned thus raise the same fundamenial fedezalism concerns—as subpocnas issued oo
lim personally, especially piven that he would not be expected o persorally compile
the requested recotds himeel! regardless. OO0 Tromp o0 Mamarr T84 11 No, 19-5143,
sl op. 24 70 Cies Ot D1 2019 frecopmezing that 2 coapressional subpocna 1ssied
o the Presidents accounumg finn for Orancial documenis ercated ®in his pre-
presidential, private capacides™ nonecheless implicates the sepacation of powers); Lr re
Tharers, Nov. 19-3196, 2019 WT. 3285234, a1 +1 D.C. Cir. July 19, 2019} (recogmizing
char third party discovers regquests by Members of Conoress concernming President's
alleped receipe of enclumenis zaised separation-ol-powers concerns).

The district covr: suggested thar a tedersl fomm might be appropriace 1o cnses
whote "state prosceutors [were] more clearly tarpe[ing the] President on politiciecd
prounds.” Ope 27 040 Ieis difticule to credic the suppgestion either that the Presicent
is it a principal focas of this subpocna foven il ool ihe sole ocus) or that s sulbyjec
matzer 15 not “polinczed,” mven that (10 the President’s x returns have been the
subject of inwnse political conroversy since be became a candidae Tor office, and (i)
rhe subpoena is, as e discrict const acknowledped, 2 virtoal carbon copy ot a
subpocna that the Commitice on Chversight and Reform of the Unitad Siates House
of [lepresenmones has 1ssoed as part of 2 cozceded tnvesdgaton of the President. Ser

i 28-29; Tr. 70-77, Trumn o Mazare TINA, LT Do 1953142 D.C. Cir).
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Moreover, the district court failed o appreciae the trouhling posidon in which lederal

courts wonld be placed if cheir abstention decisions recvired chem o determine

whether there 1s sulficionl basis o conclude than a local prosccawor 15 demanding the

President's recarcs for polincal reasons, Rather than wade ot that minetield, this

Crourt should hold that, Tor all the reasoms above, Yo abaicnion is simple nol

rarranced in this exceptionsl context.”

III. The Disirici Court Erred In Upholding A Staie Criminal Subpoena

Demanding The President’s Personal Records Withouwt Requiring,

Ar A Minimum, A Heightened And Paricularized Showing Of
Meed

The vnigue and eritical role of te President wnder Adsticle 11, and the
relationship beoween the federnl government aad the Stares under the Sopremacy
Claose, constrain the application ol state crlminal processes o a sicdng President

Those limits are most abvious inche context of o crimingl prosecoton of the

*The district court correetly concluded thar the And-Injuncion Aet does 2ol
lependentdy bar the President’s suil wnder 42 TLRAC § TD85, O 12215 (eiung
Metcigwe, AUT LS, ar 243, The President vabdly invoked Section 1983, as he alleres o
deprivacon by the Districr Attoraey of “rghts, prvileges, ar imfroasities secured by
the Constiiucion™—specifically, a frecdom fvom enforcctment of the sulpocna thad
the Presudent claims Article TT scoures oo b and himalene,. Altioagh the disteic
court mentioned “doubes” (Op. 13 nd) as o whether the Pressdent’s asserted "rights,
privileges, or immunities” are “sutficienty specific and definiee™ o be within “the
LOTT el ol the jut:.i-.:i:lf}' oy endoree,” Coadibe Viafer Trasd l:’.'-?.:.'.'-'. R -lf.'e';_r rf.f'_.r.ai.-' .a‘fhjgﬁ.f}'.-',
195 T0A. 105, 108 (1989, Aricle TTis no mare “vague asud amerplicus,” @ al 100,
than other constmtional provisions enforcesble chrongh Section 19683, such as the
dormant Commerce Clange, Dedr o Dlissine, 498 US, 438, 440-51 (1991
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President. bimscll and they mus inform the projaer analesics of siae criminal
subpoenas demanding the Presidesc’s personal records,

A, Auicle IT and the Supremacy Clause preclude a Siate from

arresting, indicling, proseculing, ot imptisoning an
incumbent President

Any attempt by a Stare to arress, indicr, prosecute, or imprisan an incombent
President i connccion with a criminal prosccudon would of coursc obstract the
President's execution of his constrotional duties, 4 Siter Prosdent's Anespaleieiy ta
Iniclicloenes € Crdmaniad Peoseaefton, 240 115 Op. QI Legal Counscl 222, 247 48 (201000
CAOOC O Merno!, Although the destrict conrt supeested that only a “lengthy™
i prizommont would neecssatily intcrfore with the Presicents ability wo discharge his
constitubonal functicns, Op, 4, that qualiber 15 abserd, as imprsonment of any leneth
would unguestonal:ly impece the Presidents abilicy 1o addzess twe unceasing
demands of =is eface. And the court's remarkable sogrestion underscares 1os more
gencral [ailure w0 lakc account of *[he high respect that is owed o the oltice of the
Chief Lixecotive,” Cherey, 242 L5, ar 385,

Alloreing a Statc o incapacitale a silling President would also circamvent the
Consctution’s carefolly crafted impeachment process, ULS, Constoart, 1, 8 2, ¢l 55 74
§ 3, cls. 0 &7 The Framers Passumed the naton’s Chicl Exccutive, sesponsible as no
cther sngle ofhcer for the athars of the Dnired Srates, would not e ke from

dutics that ozly he can perlorm wnless and wnul ic s detenmined tha he s (o be shorn

of chose domes Dy che Senate,” Memorandom for the LL5, Concerning the Vice
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President’s Claim of Constitutional Tromuaniee (Botk Meme] 17 Te se Dieeding of sie
o foery Domdvsiedad Oee, 5, TH72 Mo, T3 o0 965 (D, Md, Olet, 3, 1973,

Foeen absooe detentinn, the {iling of criminal charges and ce inidaion of
crominal procesdings ausinse a siving President would impenmissibly interfere wich the
President’s oversight of the Maion's aflairs, “The constitetionzl provisions goverming
craminal prosecudons make clear che Pramers” belief that an individuzl's menral and
Phvsical involvemenn and assistance in the preparaton of his delense both belone and
durnng any criminal erigl wonld ke intense, ne less so for the Presidenr thao for any

¥ )
ciher defendan™ 2000 QL Memo, 20 251, The Filth amd Scab Amendmenis, fos
example, puarantee g defendant the right to be presear as ceial and at all other critical
proceedings, e confron witnesses against bim, and 1o Ge assistance of counscl Ja
rigrhit necessarly premised on the defeadanc's ability vo communecare wich such
counsell. Yo, e, Udode o0 Adew, 307 TIR 257 358 (1O Llied Yeater 20 Cangaron, 470
LS. 522, 526 (1983),

In shoz, e Constiution covisions active partcipaion by the defendant in his
defense throvghout a state crirming] prosecation, and the Presidest is no difterent.
The Presicden’ delense would “incvitably eniail a considerable i ol overwhelming

rpree of mental preoccupaton,” 2000 OLC Memo, ac 2341,

A se criminal indicunent would also impose a sugma on ce President chat

win d nnderming his scanding and credibility both at mome and abroad, impainng his

cole as the ™ainn™ chic decisionmaker it domesce maciers and “sole urg.m" 1
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inccrnaticnal alfairs, Can-Frepds 299 TLE a0 320 An iudictinend i= an nfiicial
pronouncement, be a public body, that there is probable cavse 1o believe thar toe
defendant has conmied a crime. Dt Neater v R Fodsrpwives, Tue, 425 1]05, 202,
29708 (1Y), “lodicoment alone |chues| msks visiting upon che President the
disabilitics that sem from the stigrma and oporobticm associatal with 2 criminal
charpe.” 20000 00C Meme, at 250 51,

Agmain cxhibicng a fundamcaal misundersianding of the nawre of the
Presidency, the distoct court sugpestec that the Presicent would not be unduly
Lrurdencd or siigmatiecd liv a proscoution and conviction for not ®very setious
offenses ™ such as “falling co pav state tixes” or “driving whele tntoxicated,” Op, 59
ot The suggestinn than the erimes of L cvasion and driving while inwxicabed arc
not “very serious,” or that che Nadon's Chiet Lixecotve wouold be jusnfed in treatog
such charpes as insignifican matiers, is hixarre,

Ag e diserct const notec, cre Department of Justice has previonsiy set forth
is lemgsianding posidon thal a President mnay oo he arresied, wlicial, prosecoied, or
imprzoned in the conrext of a federal criminal prosecution, O, A8; 2000 O LC
Moo, ol 225 n . The principles that underlic e Dhepartment’s Tongsianding
position apply & forfer to a Stote’s attempr o progectts of Imprison o sitrne
President. And the federalism principles discussed alwove provide even sironger
rrounds for cenyiog a State the power to arrest, indict, prosecute, or Imorison an

incumbene President. See s Tart LB Given had, Tor examole, a Stac cannon. issae
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a wtilt ol habeas corpus or mandamues dirccing even a single faderal officer s ake
official actions, it wouold be perverse it a Seate could prosecote, much less detain, che
President and therelyy disable the entire Fxecutive branch., And stawe imerlerence
with the fedes! sovernment's opertons, prohibited by the Supremacy Clavse, would
Lz at i wonith i0a Stace clectad woeriminally prosecate the President.
B.  Because o state criminal subpoena seelsing the President’s
personal records poses a threat of unconstitutional state

interference, a stale prosecutor musi, al a minimum,
establish a demonstrated, specific need for the records

1. Tiven when @ Stare has not indicred an incombent President, ooy assertion of
its eriminal jurisdiction cver the President—including throvgh the izsuance ol a gzand
jury subpoesta seclang the Presidenc’s pemsonal records raises profoend
const telionzl concerns.

State grand jure demands for the Presidesc’s persanal records nsk subsmantially
Lrurdening the President and diverting him lrom the discharge ol his constitlional
functions, The brond scome o o grand jure's investigatory powers coule Jead locally
elected proseculors wo demand intrusive inlozmation [rom the President. A grand
jury “can investignte merely an suspicion that the low is being violated, or sven jost
lrecause i wanls assurances thal iz noc™  [lwied Voader o Adestan Sale Co, 338 TIA.

32, 642 643 (1950, “As a necessary consequence of its investigatory function, the
prand jury paints with a broad loush™ B Lwiegpcicer, 498 TLS. a1 2897, nee afro o v

Cormangd Joery Nmbpwena, 93 NUY . 2d 729, 740 21999, Tn Mew York, “mven the mnging,

13



Casg 18-3204, Documnent 83, 1011,2019, 2678811, Page26 of 36

explotacory nalure and operatinn ol a Greand Jere™ a winess who secks 1o guash
subpoena Yrnvst demonsrate that a parcicular categony of documents can have no
comecivalde relevance woany legitimare objecr of investgation by the . grand jury ™
L frger o L Fmes, 34 NUOY 2 437, 444 (195815,

The "nccessary breadth of grand fary’s inquitics,” e Seawd Cars, 1217 F3d a
Th6, means that state prand jure subpoenas could impose substannal busdens on che
President’s lime, anentinm, and discharge of his constivwional dubes. Thizs could
occnr when the President is mesely 2 third parcy trom wrhom a state grand jusy secls
Lo aliain weslimony of evidenee that is remeccly or angendally relaied 1o e macier
under invesdparion, And the sk = partcularly serovs of che President is himselt a
prebzntial focas of e grand jury’s investigation. Just as an indiconen and
prosecuton could be expectec to divert the President’s arteation and enerpy from his
pfficial duties 1o his personal legal jeopardy. a demand for che President’s own records
will necessarily be a disteaction when the President lumself is g possible focus of cae
crimenal investigation.  Yes sgiva pe 13-12 fexplaining that sulypoenaimg a thivd-pariy
custodian of the President’s records does nor eliminare the burdens oz the President
hirnzel ().

As discussed Lot Pare LB, the strucroeal incearive of locally elecred
Jrrosccutors w mioritiee local concerns poses a serious visk thal a local grand jusy or
prosecutor may subject the Presicent o cemands that impermissibly burden his

prerlormance of his codgue and eriveal constiwional responsibilines. A a minimuonm,
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stale prosceutors are il positioned 1o place significant weighe oo the impact of thelr
loseal decisions on the fuactoning of the tederal povernment. By contrast, streesaral
{catures of the federal criminal jusiice systern, including the imporan role played in
reand jury proceedings by tedera] prosecucors wichin the Department of Justce,
mitigate the tisk that federal grand jurics will sulsjece a sining Tresidon o
inappropristely disrupeive investimatory demands, When considenng whether to
subpocna the Tresident’s personal reeords, Toderal prosccuiors are coiquely
positioned m evaluace and talze account of both the benefits and burdens of such an
eatraotdinare demand. St proscouors arc nol

2. lrvie unorecedented tor a sitting President’s persoaal records ta be a subject
el a siate eriminal sulipocna. Asud inothe rare instances where couris have addressed a
federal crimingl subpoena that mas soughs the Presidents records, they have nor done
a0 in connection with an investigatdon thae sgearely focosed on the Presiden in whole
or in part. S, an, Mo, 418 ULS, at 687 8% Subpoena souglc records from the
President, who was nolindicied, in conmectdon wich the ieial of six o individoals)
Yer even in chose instances, conres have demanded that the tederal prosecucors who
sought the President’s privileged records make a heighienad and pariiculariocd
sliemringr of need tor the docements” procoction. See i ar 713 Pdemonserated,
spreci e need™); Te v Neadeed Cave, 121 FAd al 754 Ghiven e unprecalented natare of
che Dhstrict Attorney’s actons in this case and the vrooue coostirudonal concerns char

those actions raize, the Disirict Avorey mus ac a minimuam mect the heighiencd
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requitcienis sel fonh in Miow helore oblaining the President’s personal records,
waether privileped or oot

I concluding thac the stamdard "govern[ing] erasud jury sul:pocnas is 2o more
leniens than the need standard enonciatec for cial subpoenas iz Noves,”™ the DG,
Circuil explained that ¥ Niw's dermonsirarcd, specific nead standard has two
commpoenents.” Lo Sawied Carg, 121 D3d ar 754, 738, Vicet, elaborating on Nover's
requaitcrment thal “the Presidencal material [be] *esseniial 1o che jusiice o™ the case,
118 L5, ac 715 (quoting Sarr, 25 1, Cas. at 192), the courr stated that the “evidence
sought muost be divcedy relevant 1o issacs thay ase expeciad 1o be central™ o the jure's
decision to indicr, Dw e Seafed Case, 121 105 ac 7530, And 1o considering whether 2
proscoutor has made the reguisite showing of 4 vial necd for te production of the
President's recorcs, a court must eveluate the need for sseedfate producdon, as
opposed 1o afier the President Teaves office. Scenod, 4 proscocior must also
demonstrate that the evidence specitically recuested and immediately needed “is nor
available with Jue diligenee elsewhere™ T a0 753, This requirement relleces Nivoo's
insistence™ that presidential materials “shonld not be treated as st another source or
information.”™ Ja A subpoena directed aca Tresident’s records should be permicied
oaly “ns a last resors™ {4 at 761,

Ta be sure, the Supreme Couorn in Nacss artcelaiced the foregoing requircmenis
in responss o the separston-of-powers concerns wich dismpdng che munctioning of

the Fxecwtive Branch when 2 jedind prosecator seeks 1o comipel the President w
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[prosduce geefegef communications. Yes 415 T50 al 707-08. Bul the necd 1o proncer
che President from e disruption mslked by intrusive and burdensome demands for
inlormation is 2l lease as pressing inothe conex of a Vs coiminal demand Tor a
President's persagad records,  As discussed, the consaomtonal tramework created by the
Suptemmacy Clivse prohibils a Swae from interloring with te fodesal governmend’s
frncoons absent ivs consent. Sae peper Pare LB, The hewhrened standards set forts in
Mion as a means of minimisang interierence with the Presidenn’s consiiuional
funcoons are oo less aporopriare—and indeed mav be even more necessary—sio
[proscct tose functions Gom unwareaniod demands for the President’s personal
records by seate criminal investipntions, whether deliberare or inadvertene.

The dizirict cowrt emphasizad the siawcmend in Cdwdon e Joser thar the Seprane
Court had “never supgested chac the President, or any other ofacal, has an immuenicy
that cxtends bevond the seope ol any action cken inan official capacice.™ Op. 6%
fquoting 320 LLS, ar684Y. Bos the districe cowre overread this staremens. Cénfon also
erphasized that an “trmmunitg®s juscliving purposes™ deline the “sphere of prowecad
action,” 220 LS, arét, Taus, while Claes penmicced a federal court action for the
President’s privae comduct wo go forward, the Court cxpresshy acknowledged haca
difterent mle might apply to actons brooght in state court, given the “rederalism and
comity eoncerns such a suit would rise and “ihe inlercst in prolecing federal

officials from possible local prefudice.™ da at 691, At o minimom, those interests
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justily aprplving Sée's heighiened standard woa local subpoena demanding the
President’s personal records,

C. The Disirict Court failed 1o conduct the heighiened and
Parliculm']z-ed review that the Aixorn standard dermands

In concluding that the President was nor likely to succesd o =is claim thar the
prand jury subpoena should be sec aside, the district eourt parporied 1o apply an
Funalytic framevors™ derved rom the Sopreme Coure’s decision in SNy, Oip, 70
T2 Dot the cowrt’s carsory analvsis falls well shart ol what the MNévesr scandard
properly demands when @ stare criminal tribuanal subpoenas the President’s prrsonal
recoedds, in large part because the coure again lailed w0 lake full account of the unicue
seatis and singolar duties of the Presidency,

Mosl signilicantly, the district court 2t no point required the Discrict Aorney
o estahlish a “demonsested, specific need” for the President’s personal records,
Pfean, 418 150 20 7130 Rather than evaluate whether the recozds were “assendal’” 1o
che grand jury's investigution, the ciscrct court concluded that cthe records should be
disclozed merely hecanse they “may™ reveal “unlawiul conduct by thitd persons and
possibly che President.” Op, 72 The coart never analyzed, much less found, that the
Prezident’s personal recerds were central 1o the allaged illegal conduct leing
investigraced; that any cencelly imporcane information 0 those records meeded o be
chiined immediately racher than alter the Prezsident’s term ends; or that such

information could not He chraiced from another source, Tnsofir as the President is

24
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the principal foces of this siale investigation, reguiring the immediace prodection of
lis own records is unbkely, absent nousoal cirenmscances, to be essential to the grand
jury’s vestiganion, given thal the stale grand jury may nol indic, him wbile he
remains in oftice. Yoo s Pare HLA, And insotar as a third party is the focus, the
prosceutor would bave 1o estalilizh thac the immediace disclosure of the Presidents
personal tax returns was somenow vical to the seate prand jur’s funcrion of
dorermining whether thar third pany commile] a siaie crime.

The district covrt idendfied a number of factors chac it believed could aftect
whcther immediace production of the President’s records should he compelled,
chen railed to apply those tactors. or example, the court noted that che ronmng of
the siataie of limitaions could weigh iz Gvor of immediale disciosere. O 62, Bul
the court never found coar any applicable statate of limitacons would expire before
the Presidends tetm ends, Op. 720 and i Gailed 1o ke aceous of the possililig of
rolling, Likewise, to the extent the Distres Attorney may fear spolbation of evidence
inolwichsiandizng that the President’s records are e cesiody of a thivd-pariy
accountant, a preservatios order unol the Presidents term comes to an end could
sulflice 1o meel the grand jury’s ceals

The district covrt's analvsis wos Hawed iz additional respects, The coure
comeluded, lor example, that Gie “hurcens and inerference the Presidend descrilies du
s s wronld noc “substantially tropair the Presidenc’s abilicy to perform bis

comsatiteional dutes™ O, 72 (emphasis added). Buw the Supreme Court bas siressed

(K™
[ 3]


https://rcL:nn.Js

Case 19-3204, Documnent 83, 1011,2019, 26785811, Page32 of 36

that courts are nol w vicw the potencal burden impposcd onhe President by a single
proceeding in isolatioa, bur rachier to evaluate che porendal burden on the President of
allovwsing ligacon of a pariealar type o procoed. Ve Diggeeadd, 457 105, a0 T51-55. T
1s not ditficulc to imapice thar a federal court decision permitting 2 local arand jury o
ke the unprrecedenad siep of subpocnaing the Presidends personal records would
open the door to addisional, burdensonie requests, Indeed, che diserict court
recogmized as mach. Op. 27 0.9 fackoowledsing thar a ruling inodhe Disric
Attarney’s tavor “might emboldes seate-level investpaton of fuore Presideats™,
Ulimaely, the disrict cowre placed near-conelusive weight onothe fel thad the
records soupht Yrelate to o time betore |the Presicent| assomed oftice” and mip=t
reveal anfawiul concuct by “ithitd persoms™ O, 720 Bu the cous did nocking o
dispel the unavoidable impression thar e Presidenc 1= himselr ar least a focus of this
carhion—copicd criminal schpooma sccking his personal wa reiarns and other Gnancial
recorde, iF not the prncipal focus, S espew pe 140 And regardless, whbile the crirmingl
vestigation of thivd paries is undouliedly an imporiant izieresi thatl wasranis
consideration vader the MNovew standard, it remains toe case char this subpoena of the
President’s personal reconds raiscs substaniial Avdcle TT and Supremacy Clacse

concerns thar the court’s pertunctary analvsis encirely failed to accommodare,
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I, This Couwrt glinuld LAy enforcement of the suhpnena 4% Lo
the President’s records

For tme rensons explained above, the districr court erred in concluding that the
Discrict Avcorney was enticled o immediate production of the Presicen?s personal
records, The court’s decision should therefore be reversed and further enforcement
of the subposna staved as o the President’s racords.

Concrary to the distict cour’s conclucon (Op, @60 430, the Preadent will be
irreparabily harmed absent a siay, even assoming Crac there will nol be any improper
public disclosure of grand jury materials,  TF the President were required o comply
with stare grand jury subpoenas lest and litigate their validity second, his entitement
under Arcicle 1T and the Supremscy Clivss o be unbordened by such scate cnminal
process over his persomal reconds would be “eflectively lost.”™ O P o Callafan,

355 1.8, 223, 231 (2009,
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COMCLUSION
The district cowrts judgmont should be reversed, and the courl should be
crciered to sty enforcemenr of the state grand jury subpoena as to the Preadent’s
prersonal records unlcss and undl, at minimuwm, the Disirlct Atorney malkes the
recpired showing of prmoulinzed need,
Bespectlully sobmitled,
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