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INTEREST OF A-1•11CUS CURIAE AND SUl\,'ll\,iARY OF ARGU!1,1ENT 

Thi:. cas.c invo)..-cs. the fi n l attc1npc jn Ol.lt' NaLi(Jl\1:i h!stoty by a 1o-.",l! pi'osccutor 

Tnunp, in h!s individual cap:.\d ty, flkd .sL1.ic in federal disLricL courL ;\ga!nst the DiscricL 

Attorney fur th<:: Guuncr of Nev.' York- m:; wdl :u• tbc:: :Kcm1otmg firm that recdved 

chc ::;uhpocna seeking cmcrgcnc~1 relief from Lhc subpoena Lmdcr :'\nick 11 ~1\d the 

St:prr:.macy CJ.au:;<::, 

su1c. Thi; cu 1.1L"t cuncfoded that Jt v;;,1s obligated tu ab:;c;1in from con:-.idtJ:ing a fodc:i:::tl 

oons.ti tu tional chalrc:1gc to a st:-icc g1·and iury suhpocna cvc:1: a t th.: behest of the 

Pre:.mfoot ass::.rting .Arcide H p1:crog-,1tives. ln the altern~tiv<::, ch i:. co\1n reject..-d th<:: 

President's challenge co the so.bpr,cna on tl)c 1nc-rits, giving css.::11fa.ll7 di~positivc 

weight to its , ,je;:w that the. Pte.5idi:nr\;. r.;.x. rc:turo::; ;.ind o the.r pi:¥.;sonal tinandal t(;'cords 

rnay be cckvanc LO Lh.: Disu'icc Attorney's hwcsligation of Lhkd patties beyond chc 

Prc:::.mfoot. The: United StHf(;'5 tiles th.is bJ.i;;I: as a ITUcos curiae: bc::r;.iu5;:. che cou.ct'~ 

panc.:du1-a.l a::d suh:.L:tncivc ht)!cl!ngs rcncct a ft.)ndam.::Ha! misundcrstandfrlg of Lhc 

i:danun5-lUp bc:f\.vc::c::n thi:. Pri:~ident and th,; sbce rriui.inal prooc;s;s undc:.: u 1.1t' 

oonsti tu tion:-i] svstcm of fodcra1ism.1 

: The Llt'j f{'d Sratc.s ha~ previously participatt:d in cas~ th~t have presented 
Olh¢t lssues ~onceuliog the Pte$idet11.'s amenaliittf w suiL or tompuJsory i,rocess. 
\·~ · • 1· ,,,, 1, · / ) ·· 1- •t• /J ,,. 4 c·· , -" I'' ·1<1r, '? ' (-·1- '1f\ "' 19 20\ff• ' ·I· ·1J•c, · • •"¥J ( •{!;, l . : .~/~ • .. :;,.{ .,t,,,c: :1.•... . ~ .., 1, . 'J- .•· ··l-0 . •.., ,, Lb. ' > J,'\\\1<.: ., >.: 
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President mist's stgnific'll.nt coastirutionru issues. The President occupies a " unique 

1le nlonc is vested with "ltJhe executive Powe.r" of the. United States, C .S. Const. 

d1.it are ~ssl~ e-d to him by Artide. 11. Stace criminal proce-ss dirccte-d a t him -and Ltis 

pr>wers and duties. le alsc.l rnis.::s serious is.s.11.1~ 1.1 ndt:r the.: Supremacy Cl~ust', w:t.ich 

prc,hil >ils ~,:u .,;~ from i:1:1crfcring with the (,pcration~ o f Lhc federal gnv~r:~IHCrll 

witltou t consent . ,\1rC;1/k,·fi. v. ,\1,tJyi,md, 17 L.S. (1 Wheat.) '.116, 136 (1819). The. 

h~nds of thousands of elected local officials, e;-n.:i.:-u1C<'s the Lisk that n smte official will 

gmnd ituy s1.1bpoenn dirc:crc:d :tt the Preside:it's pcrsonnl records. ln light ( l t these 

jmisdiction and i.n dee.Lining to hnlt the District Anorru::y's enforce:Jncnt of the 

sul>poco:l :1g:1ins1. d~c Prcsick:01.':;; i,c1~on:1.l rcr:or<ls. 

c.011gression:tl snbp-0e.,o seeking the Presidenc's pe.rson.~J finonchl re.cords from 1 

1.hinl-p:ut~• cu::.1ndi:11l i~ co(orl':c::thlc); <.:•J'nM!l ti. Jot;t.i\ 520 TLS. 68·1 {19')'7) (\)1hc1.hcr d Yil 
li!Jg~t.inn in fodcral <.':ourl il~ irna the P1c~kkr11. ror prc-tetlurc t':f1tllh.1(:.I. nrnr proc~e<J 
dming his tcm1re); ,.1·,tf:mll 1.• F}izf/J't;J.1, 'IS7 U.S. 731 (1962) ~whethe.r the Pre.sidenc is1 

immune from ch'il actio,1s for dan1age.s based on offichtl co~.d1.1ct) . 

https://Artide.11
https://stgnific'll.nt
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Fir,1;;1., when :l siu.iog Prcsi<lcn1. ill\'l)kcs the jurbtdiciil)1l o i a ic<lcr:11c::our t 1.0 

dl!tllengc ~ scat<". grnnd j1.1.ry s1.1 bpoc:na on fodc:-.ral con~tin1 tiom.J g11.:i\1 nds • .1 iedc:..ral 

tourt must rc~olvc LbH c::h:1l1cngc. Co1u.n1r;• to 1h..-: di :1.1rit1 <:oun ·~ <.':l)llt-:lusion> the 

absc<-ntion doctrine sec forth L1 )~w,.t.~rr,tr i ~ Tlr:rris, 101 U.S. 37 (1971}, does not reqt1irc 

a. icdcr-al court l(J rcintin ir<,nl cxc;d~ing jutisdic:1.:on. The t-:<,tn i1.:· i:1:1.crc:1.1" underlying 

ch.it doctr:a.e- m i.1st g.:ve way ro the concc:rns under A.aide 11 and che Supremacy 

r.l~us..-: pn:-.cd hy a s!:uc gr:lnd jury :1.ulipn.::n:1 1h:J.1. <lcm:1nds lhc sitting Prcsidcrn:':1. 

pe.rson:ll rt.cords. 

Second: Anick TT :1n,I the Supremacy c:Jausc l':Oll~lr:tin :1 S1at.::'~ ahili I)• 1£> 

invoke its cr.imfanl process against a sitting Pres:deot. A State p!nLnly could nor ~m:est 

nr impri:-.o:".: ~ P1-csitkn1. during h:s term of ofiic.::> whkh wouM i:1~p-.1d1a1c the $ingk 

office-.r in whom the extcutive. prJWt"J: oi the Unitt'd Stmes is vested. IJven without 

su<::h lkli:nlion, :l s1:.1.t.:: <::rit~lin:.1.I iodic::11ncn1 *lld pros.::cu1.io1l wouM itubj.::tl 1.hc 

Presidtnt trJ burdens that would ilnJXrmissibly "imp1tir lthc Chiei llxt'.curivel :n che 

,,er f(>n)):11'(:(: o f hi~ (:(JTlUi Iw i(m.a! tlu1.ic~.·, rm Fm..-:r: Pmul ;J. 1'(:A()H> 561 1~.S. 4i7l 

5G(l (2010). Re-cQgnirion of these prLndpk::s d (.lt'S not place. che Pre-.sident 11.bove tht'. 

l:lw; it merely l)l)Stponcs init iatil)1l o i {!fly p(,tcn1.i:tl c:rirninal pro$CCut il)1l u:11il h iit 1crm 

oi office ends. 

1fl Jigh 1. of ll1c:-..,; proiowltl :\rtidc II ·anc.1 fcdcr-alisin conl':crns, :\ fcclcr:tl C\>u; t 

must, at n min.i.inm1t, requfre a hdghcened . p1lCckula.ri:ze.d shrJwUl~ fur any stat<~ 

(:rim'.nal ~ubtn)cn:1 for :1 Prc~idc:H.'s pe;ltfmal rctords. 11. i$ ,,.,·d i c~1:1blishc<I lbH, where 

3 
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a. rcdcr-al pros.::c::utor or gr:1nd jury seeks p1h ilcgc<l infonn:11.ic,n From 1h.:: Prc~idc:H, :t 

'"demonstrated , specific :teed" for the rt'.cords rcq,1csted must bi:. estnblish<:-.d, [h·.itt.1 

Jlalt.o' Y. i\ii:n)Jl,418 (J.S. 683, 7B {1974); {1n i? J t,:/,d(~,.,e, ·12·1 F..1-.1729> :'55 (D.C. Cir. 

1997). l t mnst be sho,·,;n. t.llllt the .cc.quested material is ''essea.tfa.1" to che proceeding, 

.i\',·'.,v,,,.> 4HS lLS. ~ t 713, :llld Lh:1.1. it c.1.rn10 1 he oh1:1incd wi1h f(clu~ ..liligc:icc'' clM;u,t crc, 

f;; rt Slftlsd C:mt, 121 F.3d .tr 75S. Gh·e.n the th..ceac w the opemtion o f the Lxcc.utive 

Bmn(:h posc<l l>y i 1:a1.c grand jur:( sui,p(,cn:1s ~Jinx:1..::cl ·:ti. the Prc~idcn1 ~nd li; pcnto:\al 

records. stwre prose;-.cutors should be required co make ~l t k as.t as rigorous. a showing 

for :.111 Sul':~\ n::c~)rt.h> pfrvik ~ cl or noL 

_A.Jthough the dtsttict court purporttd to ~,ppJy the :malytk framework set forth 

in .".J1:,,:t,11: •~~c l':Oun 's r:o:1duSl)ry :111:lly~i:,:. fi11Js wd i j,~~on. of the c:1rcful :\l':rudny tha1. 1bc 

}\~i:J.':-JJ.: stn:1dard dem.:mds in this conre-xt. Among other th.inf,.~. the court foiled ro 

C\.•:\lu:nc w~cthcr the Di~1rict /\u.1.)r:K~• h:1d <lcnh)ns1.r:a1cd ~\ spcdlk .anti immc<li:u.c 

ne.('.d for c.lle p c-.rsonaJ rectlrds. of the Prcs.idcnc!tnd w:.1<:."ther o::y o:ntrally imporrnnt 

iniorm:uion in thnsc rcc:or,J:,:. could 1101 lie ol,,.a;ncd d ~c",.hcrc. For i:x:un1,k, *hhough 

d1e courc justified its decision co sus.r:,lll che subpoena's. reqm:s.r ior the J)residt:a.t's 

rcconJj, p rim:1rily (n) the gm unc.1 1.h:11 Lhc requested ~Cl)ttl~ "may'' rcvc!tl unl:1'..:(ul 

conduct by parJes od1<:."r than chc Presidenc. the coi1.rt nev<:.r expfajned why the 

immcc.li:11.c 11roduc.:1k,n o r the pcr:,:.o::al rcc:o.-c.J:\ ( 1[ the President .,,,.*S cs~..cntb l to the 

scat~ grnnd ji1ry's investigation of chtlSe third pnrcies. 

4 
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ln Jigh1 o r tl1.:: d isltkt coun'r,, fai lu1'C tn un<lcrt:1kc lhc rcqui::.iu:: .1rrnlysis, ils 

dedsi<x1 shoi1ld be reve-rst'.d., T he'. court shm1Jd be ordered c,, s.t~,y enforce.t11C'.nc of the 

suhpocna :1s L<l the Prcsick nr·i:. pcrson:11 rcc.xm.Js un lc~~ :rn,I Ln'Jtil-:u :1 m ioimun~•~~c 

District .Atto rney is able. to mnkc.~ the required s~owing oi particul~cized ncx-d. 

ARGUl'v1ENT 

I. SubjecdngThe Pi:esjdent •roSwtl.! Crimjnnl Pro<..:ess R,dses Sih'llifican t 
Constin1tlonal Questions 

A. The President's office i$ luli11ue ir, tlie C(lt'l:$titut io md Siructure 

The Snprcmc C..Oucc has long rc<ognizc.d that "the high tc~pcct c;'lac is owed to 

proceeding" implic.ttL-ig the aucoL1omy of his o :"tlcc. Che.r.q ,.... L'..S. Vlsl. CMrff{/r L>iJi. 

(1997}). Th:tt respect L~ dcm~ndcd br our constimtional design. The l'rcside~1.t 

\'f hik the Co nstitutio n vcscs the lcf.)slarivc and judicial po,,•.:ers in collective bodies, ic 

office, unlike those o f other executive officers, docs not dcp•c.nd on Con.~rcss for it: 

and policy responsibilities of utmost disc retion and s<:nsifrdty." J-ii.w.rrlld, 4 57 l.S. ac 

faithfully executed."' !d. Among other aitical responsibilicic.-s, chc Preside-JU S<'rvcs as 

5 
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"ltc sole org:10 of the Cc<lcr:11 govcromcn1 in the llcld (J( imcrn:ukn'J:.11rclatio:u~t 

'S · IIT:.{SS~ ,, n,.npt ·c .,,;9 L S 'I,1 "2'''I, '1''''6' ln<J .IS t.t\eUtJJl:•(!.. la~; Y, c .. I"' . ' E--.>q.:or; ·t.,-;p.• ,:., .. '+I( , .) l ;,.;, j. ~ ' ' 

Jn constitmionnl and pmctkn.l te-.rms, t.ll.e President's power and rcsponsib:J.ities 

under ;\ n id c 11 MC 1'~0 v:l~I .111d imtn)n :1n1 1.ha.1 the puhlic ;n1.crc~t <lcm:1.od~ lh:u he 

devote his nn.divid.::d time n.nd -atte.ntion to his p,1blic ducks." (,''hi.:Jon. 520 L.S. nt 6~}7. 

Our sy:u cm org<)\'Cit)ff'IClll. prc::.umcs th:u the President will ha,,c ul 1.im.ll.C :iu thori Iy 

over the ,;ic.tions of ofticfals within the .Executive J3rnm::t. Fl(••• Enttr. F:md, 561 U.S. :1t 

c-,:,...1>ec.cs. the Presi<kncy is n sing11lar office. The: nnccnsing oawre of che President's 

duties is al~o rcllcl':u.xl ;n 1.hc c.':(n'l.~tillttion:11 su u ::turc oihis oftioc. In t:fnHr:H,I. w l~':C 

Congress, which is reqnired co assemble onry hona: in c.vc:ry 'tear" ( U.S. Const. !trc. l, 

his duties ns Chk-1 E.xecmive .ind Commwd.t'.r-in-Chkf contim1ously dnting bis 

1.cnun.::. 

1"inally, dnc to the '"spcc:nl n:1nue of th<~ Presidt'..11c's c.onstin~cionnl office :md 

particu!nr ·•defo.rence ~nd restraint" tn che conduct of ltigation iovolving c.lle 

d1.it a court mny ntlt enjuin the Presidt-nt in the conduct oi his oft!.cia! duci~ {(Od d1.ic 
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ab<.lUC' the impact of titigad,_,n on che Prt-Side.nt's ftbility to pe-rfurm his constitutional 

func~l:onit have likc\visc led the Su1>rcrnc (:(Jun to ~~okl LbH 1.hc PrcsiUcnL i~ :1l~i-o!u1.cly 

immune: frr,111 civil dmnages liability for his officfa.l nctions. Fi!r(.~'rr;Jd, ·1 57 U.S. at 756, 

in s.uits solely rdmcd to his privntc cond uct, Cfim,..-H, 520 U.S. at 707. C,Jnsrimti,Jrutl 

judick1l review n:1d rc:!fof. Cl~,.:~~J', 5·12 U.S. nc 385 (conc.<.6,i:ni.ng ma:1drunus t l'lief from 

8. The SopJ:eurn<.:y Cfause bats States frou1 interfering ,vith the 
President's discharge ofhis duties 

oi chc l :cdcml Govcrllmcnc lbcJ free from rc2,ulation by any ~rate." {l:mcor..t ,•;_·1 !uh:, 

very csscocc of s.nprcmacy, co remove illl o bsrncks to its ~ction within. its own sphere, 

concrol, the operations" o f the federal .~,o,·crruncn.t :L1 executing its co nstitutional 

:mtec lavt or policr could •~be jnccrposccl ilS a11 obstack to chc e ffective operation o f ~ 

https://conc.<.6,i:ni.ng
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fcd~r-.l! <:O:\sd tutional power.'' L'm'to:t/Jlcld i ·. HrrhJt1m.~ .)01 (LS. .124, 332 (19.?'?); .I',:,: 

D,wi; Y, Eh1.<ir.r. Stit'. B,-mk, 161 U.S. 275, 283 (1$96) (any acc<:Jnpc by ~ Seate co ' 'c.oncrol 

Lhc c.;o:id u.ct of the'' na.1.ion1lgo\•Cfllincn1. <,r w <;itnp~ir O the cffid.::ncy oi 1.h[c] 

agencies of the fodeml government i , disc.h;u:ge-. chelirl duties" is '~abso!utdy void"j; 

Tn:.,;enn: ti. l)at,Jl·, H)O l ~.S. 25':\ 2(1.~ (1880). 

Those prindpk-s r.ipply equally to a Stace's invocation of its judicfa.l process. 

F,-,r cx:1m11k> :1:-. a ;c~ul1. l)f the udi~1fot 1. :lll<l indc11c-ihJc;u. cllar-:1<::1.cr o f the g<,\•Cn1mcfl1. 

ot che Unite.cl Srnt<:s/) hSmte judges nL1.d Stme courcs" lack m.ahodcy to issue a writ ,Ji 

lrnl1ca~~::<npu:i; <lirct':ting federal omc:crs 1.0 rclc,1sc pcr lifJt\S held mhkr icdcr:1.l 

, utltority. !11 r,•T,irhie, 80 U.S. (15 \X:,U.) 597. ,1◊7 -1 2 (1s, I). So too, States fack 

19 U.S. (6 \Vhcat.j 598, 60·1-05 (1$21). 

C:01lg;-css :.l:~d the Supreme Co urt hav.:: lotlg rccogoi:,.cc.l the c.k .::p-romcc.1 federal 

inre1x·sr in •·snfr:gmuding oificers gnd others acrin~ undc--r f<:."d<:."ml autho1ity against 

1,cr il o i punishmc1lt for vinl:uil)fJ ni s1:a1c ht\\' or oh~truction or cn'lhtna~smc:11. l1~• 

reason ofopposing policy on tht'. pncr (..)f those ext:ITfog or contr(..)lling sum:. puwc--r." 

J lnli ~/C.rdom,:i, 1.:. .yJm.t.,·, 286 lJ.S. 5'h\ 517 (19.12) ~di~tuiisiog fcd.::r:U-oific.;cr rctnO\•:.ll 

sramte). The structure of smtc: climinal justice sysu.ms exaccrbares the risk that 

"possil1k k,t,11prcju<lit c,"' C:1,uo,:>.:;20 t :.S. .at (,9·t, n~:1y k:1d s1:11c (:r;m~n:11 

investi~ti(..)JlS t (..) interf<:."te with locgtly t1npop,1for fr·.dc:.ral g1.1th,Jriries and prioriric.s. 

T hcr~ :.lrc rnnrc I h:in 2,300 cli$; tric.;1. :1u.onlCj'S :1(:ros:1; 1h.:: ( :niltd S1:ucf.J 1hc v.is1. rn.1jori1.y 
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Cni1cd St:ucs :\11ornc..., who is :\<:toum:.bk 10 l~~c ,\uornc-.: \,c:\c-ta1 •an<l h) lltc' , 

Pte$idcnt, who in turn is acc.o,1m-:tblt-. co the Nacion ns n whole. n Joe.al prosecuwr is 

co tht' parricul:u:zed interests and vic:\W oi the- loco;il comnu1nity- che !mme 

oppose the polide.s n.nd priorities o f d1e f<:dt'ral govc..rnmenc in gencrnl and che 

officials tu:e. ns n scrucrurnl maccer, not c-aisked w:th co:1sidecing the effocts chcir actions 

301 L.S. 619, 6,M (1937) ~Statc:.s n.re not Likely to cake. :1crio11 th:u woi.dd "scnre the 

H. The Oisuict Coun Enod ln Concluding That Yo11ng~rReq11ir.ed lt 
1'o 1\bstaill From Resomng The President's Suit 

The 5upre,ne (:(JU.fl h:1s descrfaed l"tu11,"gt:r9.l1s te-L1Lion as an 1'1:xception?.J'· 

jL1.dsdiclinn conferred by Congtess despji.e Lhe pendency o f telated pmceed!ngs in 

ahsi.encion doctrine~, ). ·-::·i.•r.affu1tiin,ueh· resB (J1l '' the histnric <liscreUon e :<erc.ise<l hv ,., , , 
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(1996). In th~ c:1~c of ),.9m~1rah i.1.cn1.io:1:, w~c:i ~ p!i.l.ini.iff :1sks ;.1 fr:dcr.il t-:<,ut t 1.0 

c-njotn a pe::dtng stme- c.ci.wlnal proce<:ding, pcincipl~ lli <~comityH '11.nd '"ltledemlis.m~' 

get1et:111t• l~\II In .. l~~c f.::tkr.1! l:Ourt to cxcrd sc 1h:u. c9ui1:1bk d iscrc1k,n hr dc(:lill;og h) 

intt:1:ve-11e. YMtfW:'1; •101 l.S. m •M. 

Bu!, rcll~r:tbg ils cxccp1.ion.ll naLun::> Yl.lm,;gr.'l'h:ls it'n por1:ir11 lh~1i!:ni(,n:,,;. J!'t 

Spn·,..! Co.'ll/Jlt 'nr, l,u:, S71 U.S. ~t 73. Cven when a plaintiff seeks t <J enjoin m1 tl:1going 

s1.:1.1.c Cl'imin:1.l pro<":ccc.ling, .:<~ lc<lcr:11t':(,un. m:l)· 1'JC\'Crthclc::.i. imcncnc in (the) s1:.H~ 

proc<:cding t~pon a shc.lwi:tg oi 'bad tairh, luimssment or any ochet t~nusual 

d rcu mSl:ltl(:C l::::iL would t'::1ll for cquil.ahlc relic r.n• DiaYJ1t,1Hi "/)n C1,:1l. (.'()1p • .I•. 

;\1,-:C()J>w:. 2S2 F.3d 191, 1913 (2d Cir . .2002) (quoting Y w11.~~tr, ,101 U.S. nc 5'1j; st,!' XJ{~:~r 

:.•. Htf:ml, 42·1 l ~.S. 11':\ 125 (1 975) (fr.:dcr.\l lX1utt in:i.y i:u..:.:n,.::nc when there is '\1:; 

c-.xtraordinari!y ptc.".SSit\tt llt'.cd for ilrunt'dfatt" f<:."dernl equic'ablc relief'). L'.kcwisc, 'It 

fcd~rat court rn-ay in 1cn,ene il "1bc ~1..a1.c proceed ing:,:. (do 1101] ·afford an :t<.kqu:u.c 

opprJrcu:Uty ro rnisc cons.timciomt! cl-;i i.tns..i. ,Mt..'(JJ'l.: v. J/,,u, '1J12 U.S. '115, ,131) (1979}, ln 

ca,:11 of 1h.::sc ,:in::u1n:uan(:cs, prindpk s nf tomil)• and fcdcnUism give \ \ 1:1 '.( LO 

c.o\mc<·:rv~iling c.onsidcrntioa.s io t:hc exerdse of the. c.ourt•~ cq1.1itabk discrt<rion. So 

1.on here. 

To be s.m:e. the Supreme C,.mrc h:ts genet"ally dcscribc-,d pt<nd:..Og ·•stme c.t:iti,,Jnnl 

1,r<ntc,:utions'' ~s n:tc c,f th~ "cxt c1>tio:1:1i" d rtums!:1oce~ in " ;hkh ),.1;,/~!'i)"'ah~tcrn.in:1 

is w~rranced. Sp,rint CwJflJlt)u; Inc., 571 C .S. ~t 73. Hur m:ithc-J.· chm Cotat nor ,my 

mh.::r ~~:ls c,,cr <:nns:idcrc<l v:hcLhcr itu(:h ahso::n tion il\ w:1n:1:11ed in the uniqut S(:Cllario 
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io whk h the Pr::sidcnl or the l Jn~tcd 51::ucs bvokcs ,a rcc.lcr:1-1c::oun 's juri~dktio:1: w 

ch:tllenge n sr:tte. criminal st1bpoena. :tsserting d atms grounded in Article 11 and th t. 

Suprc.n-ac::y Cb.use. In i-.huHi1)g Ihe d ffi-.rf. o i 1.hc rcdcr·a1 coun i-. 1.c, sul'.h * d:.im I>}' 1.hc 

President himself, the:.district c:ourc erro11c:.omly extended Y l>m1_ger far inco unch~rted 

1.cni1ory. 

The principles oi federnlisu, and conlicy chac nndc:..rRLcd Yo:11{~.'r abHention 

ff1 ilil:Uc strongly in f'.:t,•f>r l)fcnsu.ring 1h:u the PrcsidetlL h :as ,;-i fc..lcn l forun) ill w~~k:h 

co liti~ate fodernl d .aims that a St';!rc c.rimin~l s1.1bpoen:t is impi:.n1Ussibly trenching on. 

his l':Orl i-.ti tu 1kn1;1.J role it1 viol:ui<m l)fArtidc II ;111d 1h.:: Suprem:ic::y C1au~c. Rcmiuing 

ch e sittL11g President to Hate court wonld tu rn notions of fodcralism nnd comit)· on 

their ~~c:1U a:1d would ig:torc 1.hc "unique pnr,,ilfon [11)e Pre~idc:H fnx:upics] i:".: the 

c.onscimtionnl sch<::m<~.H Fi~ cmln', •157 U.S. at 7119; J<'~ Cb!,l,'f)', 5.-12 U.S. at Jifl -$2 ('~ll Jn 

no t'::1sc •. . ,,.;ould :1 <:oun he required 10 proceed ,;1gai1H,1 Lhc pr.,;si<k nt •:ts :tg~ins1 an 

ordinm:y individual." (quoting UJ.:ikd State; r,, B;•trr, 25 F. Cas. 1$7, 192 (CC Vo;.. 1807) 

(:\f:u s~~all, C:.J.)). 

Jndcx-d, "lc}onl.icy genernlly refers ro the rcspt'ct ch,ic lfedernl courts) accord a 

Bii,f;r Co. , 695 l'. :xl S18, 527 (6th Cir. 2012'J. \Vhen s local tcibunnl mkes cl1e 

cx11\1.0rd in.uy step ni issuing (:(,tnpuhory pr<,l':css 1(-,r L~~c persona} ti.;Cl)rtls of ;1. r,,iujng 

Presidtnt, c.omity cnUs tor t:rumring the avai!abmcy of a tcdcral forulll fo r the Prc!tide:nt 

1.0 c~;1lkngc en io r(:crncnt (J :; that ~ul,poen:1, pa r1 ic::ul:irly gi-.,cn 1.h~1. 1hc Prcsicknt~s 
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c<m~1i 1.u1iona] d:lirnr.. in\ >lit:!"uc ltc \'Cry rcl:uionr..~)ip hc1 v1.::c:1. tht lc<lcr:1.I and s1.:uc 

gove.rnments unde.r the Supre.11u1.cy Clause. And by the siunc cok~ the state's jnte.rest 

in Iii ig,ujng i u,:h an mH..1sual cfo:.puLc in .;l s1a1c forum i:,:. ininirn:ll. 

Both the Supreme Court and Congre~s have-. re.cognizcd that the type o f claims 

the President has r.1.iscc.l bdo:~g io rcdcr·a1 rather lb\!\ i 1.ft1.c (:<,ur1. \\ti1 h rc:,:.pcct to the 

Suprc:-.111e Coi11:t, thnt conclusion follows from the m.inner in which it has tnterprered 

the A1u.i-lojunc:Lion Ac1, 28 (J.S.C. § 228.\ \..th it":h gc:Kr·all:· prn~~ihiu, su.i1.s sccking ·a 

fc:-deml injunction a~ t1.st state conrt proceedings. Tht- Anti-lnjunction Act con tains 

ccrrnin express cx<.x:ptinns> indudbg on~ where, :.B 11crc: 1 he plain I iff .asscr1$ :t rcck r:.I 

c.onscinaionnl claim unde-r •12 LI.S.C. § 19$3 ngllinst a person acti.np; nnder c.oloi: of 

s1.:1.1.c bw. Sr.~· i.t~lin l'· 1.i n.2. But c,,c:; where 1\l)flC o f l~IC Act'~ cxpte~S; cx(:.::p1 ic,ns 

apply, the Court has recognized an implied exception for su:cs by the fcdt:ral 

govcrl'u~1,111. ,\l!i!tlJlltir n. Fo.1','✓.I'> 40'7 t J.S. 225, 23.i-36 & :; .20 (1972). The same rc~1>cc:1. 

for the federal government that cm.1sed the Co,1n t(.l re.cognize an implied t"~'<ception co 

the At-:1.'r.. .:~prc~s pl'ohil>i1kin SLrc,ng,1)• suggcr..1~ Lh:u. 1h.: C:ourt Wl)uld no1cxo.::nd 

) ""r,wnr;cr ,1bscenrion'5 i.mplied liminttion to the Prt:sident ,·,;!1en sedcing injunc.rivl~re.lie.f 

a.g,1.ins1. ~1:ai.c <.-:rimina] pr<n~cctlings i:\ <mkr to vintlic:1.1.c ltc c.Xn"l::.ti1 u1 i<mal righ1!'\, 

privik.ges., and immunities. of his otfice und'-6.r A.crid e 11. 

C:nngrcss> for ii$ p:1r1.: h:1~ 1\nl nnly :\ultorizctl Sc1:lion ·1983 ~uit~, hut :11~<, 

autl10rizcd fcder.d offic.ers to remove from scare cot1It tr.J fodeul c.ourt nnv " civil 
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1~ni1 cd St:ucs for or rd :n ing u) ~ny .ac::1. under cok,r o f ~ut':h o mc::c,'' ~o loog as the 

officer is nss('-1ling a fod i:...--al d etensc to the nction. 28 l.S.C. §. J.-J.12('a}(t); J\!ts:1 >'. 

(.£1/fm:t',:, 489 (J.S. 121, ·1~25 (1 9&9). TI,-a1. is im1,nrt:t1lt l>cc:1usc; i f 1hc ~l:\lc granll 

ju1:y h~d issued a s.ubpoemt to the 1:ire~idtn t himsd i, the President c.ould have mkl'Jl 

in fodeml c-0t1LT-mtme.ly, by de.dining to comply on the bas.is l l t' Article 11 and the 

Suprcm-ac:::, Cb use, waidng for the \:ommco<:cmcn 1. :1gainH him of a sul1po..::n:1 

c'Jl.forc.emtnt procc:(.').."iing in srntt C(ltl t t , nnd then removing that proceeding u:idc, 

Scclic)ll ·t 442 on the grou:icl that the !.ubpoc:1a ..::ofortcm.::rH ,1.t':1.k,n would 0 rd :uc'' to 

his '~':'let" of ded inin~ w nlmpJy v.,ith the subpoena ·•under color•> ot his assertion r,f 

1.hc c.;o:;S;tiluti<>:hll !l.uthori1.y o l h ~S; f> fficc. 

_.\.lthough the. state grnod jury in th.is matter has sought the Preside..11c's records 

l,y sul>pocna..iog hill 1hird-1,:.n.y ,1cc:ount:lll l r:1.thcr tlla:; the Prcllilic1u him~clr, th:u is 

not a nw.tcri.11 distinction tor purpose.,s l l t' )"'9/1.~~~.sr~bstt'JlciozL As jnst cLisc.1:.sscd, che. 

Prc~i<lco1. ..,,.(,u.kl l>c crnjtlcd 10 review i:; federal court i ( 1.hc ni~tritl A11om~~ b id 

sought his pe.i:sonnl records clirocdy from him. The Presidt'JU shonld not Lose access 

- - 1l','lll, (....' f.JJ' !t:ff!tll.. · •1w ' I , -5, S sen-.• .' d ·•'"'l..>S 2·..,r ) t ·· ,..,.party (',\1Sl~ 0 • i' ,1tr:;, _;,<(, V. u . .:ere;· - 2·61..,.)" , 'D.c.... "-1.(. 

agency records subje.iC.t to 1•'(HA.) . The:. President h~s little. pr,icric:tl choice b,1t i , rd y 

Oil 1.hir<l-p:1r1.y ,;1c.;C::l)u:;1a:Hs ,;1nd prolc;,;sion:1.Js 1.0 pn::p:irc ,;1n tl m:1.in1:1ill his no:1ocfal 
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rc<:onk SL-11.c <:rim in~] suhpocn:l.Sc.lirc<.':t.::cl to the Prcsidcn1.'s r.::r:onJ~ in ah.:: hanc.i~ l)f 

such a n1smdinn pose- the. smn.::. chrent oidistrnctioo. hl1rassmc:.;:c, :md interic:renc.e­

a..nd thus r-J.isc the s:1inc func.lam.::n1:1I frc.lc, a]ism <:nnr:cnH~ s ~ul1po..-:11:1s il-!.uc<l o.) 

him p .::.rsonally, especinlly given th~t he WQ1.1Jd not be expc:c.te-d to pc:rstlrlll.Ur c.o1npile 

Lhc requested TC<:l)fll~ hitn~clf rcga.nlk:~s. </ Tmr>,t> ,, . ..\1tiZJUt i lJA f J .P, ;'lln. l'J-5142, 

slip op. 24 ~O.C. Cir. Oct. t 1, 2019} {rccognizfag t hnt a co:igrc.ssionnl nibpocoa issued 

1.0 the Prcsic.kn1.'s :.l<:lX1urn.ing tin)~ for iin:1rH:i:1I c.lntum.::r11s <:rc:111:·d uin hi!. prc­

pr<:sidt'.mi~I. private c,;ip:1dtit'.s,) nonc:.d1cless implic:1tes the: St'.p;u:;1tion of pO"-\'t..rs); l1t r.t 

1;"11.t~b, No. 19-.i 196, 20·19 \\-:T. .1285234, !\t .+I (D.C. C.ir. Julj• 19, 2(1'19) (rct~<>gnizbg 

d1.it third-p-.uiy discovc:.ry rcx1nc:s ts by tvlc:mber.; of Co:-~gress co:t(('.rning Pres:dent 's 

a.lkgcd rc:(:c i1 ,1. o( Ctn(Jiumcn 1s r~i:1ccl M;(Y.lr:u.ion-of-l!l)wcrs l':(Jllt':Cr:ts:). 

The: district coun H1gw;sted tha t ,;i iedc:rnl fornm might be approprim<~ fri. c~lscs 

wt crc "s1:uc prn:1:.x:u1,.,rs: [,,..ere] mor~ dc:wly L:1rgc1.[ing the] Pri:i ic.k n1. on 1•nlitid:r.cd 

gro unds.I> Op. 27 n.9 . It is diftlcuk to credit the suggestion d thc-.r chat the President 

i~ nm :1 prindp:tl fr,c:us (J i 1.hi~ su.hpoc1l:t {~vco if 001. 1bc ll()l:,; io(:us) or 1.h:11. i!s s:uhjc..::t 

nmttt:r is not ''politidzc:d," ,CQven thnt (i} the Prc:side11t's cax returns lmv~ been th ~ 

suhjctl (J i inlCrlM; poli1 ical comro...crs:( sin,:c he bct':::lmc !\ e;anditl~tc for oftitc~:l:hl (ii) 

d1e subpot:n:t is:, ~,s the district cot1rt acknowledged. a virmnl carbon copy o.i n 

sul,pocn:11.ha1 Lhc Cl)mmh.t.cc on O vcrs:igh1 .1nd Reform o f 1hc t Jni1cll S1;).U::S: House 

o.i lle.prtsenrntives has issued ns part o f a c:o:iceded tnvc:s:cigation o f th ~ President. Jw 

Op. 28-2'); Tr. 76-7"!, Tmr>,)'> ,, • ..\1t;Zfut LIJA . I LP, Ko. 19-5142 ~n.C.. Cir.). 
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\ •fon::ovcr, 1.h.,; cli~1.ric1. court fa.ik<l o.) apprcc::i:uc 1.hc Lroul1ling position in w11fc~ fcclcra.1 

c.oum; would be pfoced if chdr abstt:ntkm decisions. requi.n:d chc.m to dett'.rn1:ne 

President's n~cot-ds tor poLltic.al reasons. lW.ther th:;tn ,·,;ade in.to t llil.t 1ninet!.d d~ this 

warranted in this exception~! crxHcxt.1 

III. The Di•irict Cour1 Erred In Upholding A State Criminal Subpoena 
De1naoding The Pt·esident's Personal Records \'"(iithout Requiring, 
Ar A l\Hninmm, A H eight•n•d And P :1nicuhuiz•d Shov,ing Of 
Nee<! 

T he unique and critic~tl role of Lhe l'res..ident u nder Article II, and the 

rd arionsh.ip bi:.t'\;:een the feder.il ~y,:erruncn r ;1nd the. States 1.10.der the Soprem:tcy 

(:l~u:::e; consu~in the ~pplic::i.tio:1 (')f s t..•ue cri1ni11al processes m :1 :;iltiog Preside11t. 

Those limh~ ;1r-t. moH obviot:s io che C<..ln.t-t"<At' o f a crimin:ll prus<.'.curion of cilc: 

i Thc distric t r:ouri. com::ct1y c::011.-:ludcd th:u the :\0Li-{njL111c::1fon /\cl d<,cs :101 
i1hkpcntk:1H1y hnr the P1-c~i,Jc1u>s ~ui1. undcr •12 U.S.(.§ '1 983. Op. '12-13 (d1.i11g 
;\ 1itdJJJ!ll , J107 U.S. nr ;t,J3) . The President validly invoked Sec.tion 198:~, ~she ~lieges a 
de.pLivocion by the Distric.i: Attor11e.r oi"cights, privilege~, or itnmm"tj tie: secured by 
Lhc C:onstitulion~'- ~11c1-:ii'k :1 1y, :.\ frcc<lom from cnforc:cm:.:111. o f 1hc ~ul ltn)C:~;i that 
Lhc President <.-:fairns :'\rlic.':lc 11 ~c<:urcs 1.0 h im ;H1d him alone. /\It.ho ugh 1h<.: <li~1.ri1~1. 
c.ourt mentioned •~doubcs" (Op. t 3 o..1) a~ w whether the I'res.idea.t's asset1'ed '"rights, 
privileges, or immllnities"' are "suffki~ntly spedftc ~nd definite'' to be within "the 
1x,mpc1.cn.-:c <1r tIic Jud- ··1,-:1· ar~• 10 Ctl1r<,rcc>"(',1u, " 'H1J .\ 'l :1/tt T' r,ww ·l ('JJrp. >J. <. ·t~·.r rti "f _,.,,., A1~gt:t1.,. ·, 
19?; l ~.S. 1 0.)► l OR ('1 989)

1 
:\nidc 11 i~n o rnorc "vague a:td am orphous,'·' i:J. al 106, 

d1;m oth<"r consriri.1tiurud provisio:is enforceable thn,,112')1 St'.ction 198:\, s.nch as the 
dormMcCommerce Ciouee, Den;1fr , . llig'§11t, 498 U.S. 439, 446-~1 (1991). 
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Prc~i<lcn1. Um~d r, :Ulcl LhC)• rnu~1. inform the 1>rn1,c1 an~lysii-"> oi ~ta.tc ttim illa-1 

subpoenas. dt"m~nding the President's pc.rsonal records. 

A. Article II and ,he Supremacy Clause preclude a State fl·om 
atrcsLiog, indicLJog, prosecuLlog, or imprfaouing an 
jn<.:umbent Pr~sident 

President !o oonocccion wiLh a c,·i,nioal prosecution -;,,;ouJd of co1.lt'sc nhstv.1ct Lhc 

lNa'k/JNtr..~&· C,-'!11tiJJd />r,').>u·;..•lir,H, 24 tJ.S. Op. ()ff. LcgaJ ( ::Ou:1.~d 222,247 ll8 (2000) 

('.l01)0 OLC ~frmo}. Although tht'. di::;trict {·ourt sogge.;ttd that ,Joly :t '·l~ngthy0 

impri5011mc11c would 11cccs~,uily interfere with Lhc Pr.:s!<lcors abiULy h) disch:-irgc hjs 

cuns.tltut1onal fonrriun::;, Op. 4, th~t <Ju~lifit'.r is ab~\:rd. ,1s impn 5umnenr of ;1ny lc:J1gtlt 

\voukl L).t1q\:10:stio11ablr impede the President':. al)ilicr to add.tcss cite unc.:asing 

genera] failt,rc to 1ak,: acconn t o f "lL]hc high l'.:spect tha t i:-l o-;,,;ed to the office o f the 

A11o\\:ing a St,1Le to incap2-.ciL:..te a :.itting Preside:H would also circuinve:H tho: 

§ 3, d s. 6 & 7. The Pram.:rs "assumed the natkm's Chief Executive~ tesponsihk as :UJ 

l>ther singk·. offic<::r fvr th<:: 'tlifairs of chc: Unired Srntt'~.. wo\Jld not be; mkc-.n fro1n 

dL)Lics tfo1l o:1ly he can p.:tfc,nn u nless a:1d wllil ic is de termined thaL he i:. Lo be s~1om 

of chost.: duci~ bv rhe Sc:n:-1te.1
~ )fcm,Jrandum for the: U.S. Cunce.mi.og th<:: Viet 
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Prc~klcnt's C:b.im oiCo ns• iIu!fon.a} l rnmunity (Bork i\1cmo) ·17, !,, N Pmtt,d/,:g.; ?{JJ~t 

cJ.im:.n:U proc.e;-~d.ings as-:,>ninsc a sitting Presidl'Jlt ·would impc..rnUssibly intc ..rfore wich the 

cJ.imi.n:U pros<.'.cmfons mnke dear the l;rmners' bd id that nn individtml's mental nnd 

dming any criminal n:ial wonld be inte..11se. no Jess so for the. President thnn. for nny 

c-.xr,impk:, !41tnrantec a defendnat the riµ-,ht w be prest'.nt nt trial and at all oth c-.r cririrn! 

cight nocessarHy premise-cl on thl'. defi:.·ndanc's ability to commiullcare v..ich such 

de.fc.nse du-onghout n stnt<: c.ci.t11Jnnl prosec.ution. and the Prcsjd<:."nt is no different. 

degree ofmenr,;,l pre.oc<npation." 2000 OLC tiit-mo, ac 15·1. 

/\ s1~1.c r:rimin:i.l indi(:uncni. woukJ al~o itnp.f•~c :1 s tigm:1 on ltc Prc~ickrH lh:u 

wo1.11d nn.deJ.111.inc his sc:mdiag and credibility both nt home ~nd abroad, imp-;iiring his 
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im,.::nl:ttiorlal ~Ji.-lir~} r :11dil'.'f-U!~r:'g1)J., 299 ( J.S. ft t 320. /\o i:hlic1metlL i~ :10 of tidal 

pronou11c<"mcnt
1 

by n public body. thut thc-,re is prob:tblt' c,;in$c; to believe- th~r t!:e­

tki"~nd:ltlL h.is t:omm iw.;d a c::rimc. t ;'1::'ltd.1'l1:/d v. R. R 1ll!i1~t,tilt .~. "11., 498 tJ.S. 292, 

297 -98 (19~)1). "indictment nlonc ldn~sj risks visiting upon d1e P.ce:.sidc:.nt the 

ch:u-p;c." 2C0(1 OLC i\icmo. at 250-5 l. 

.:\ g:1it, .,;x~~ibiLing a fundamc:11:al 1nisuntkts1!lnd ing c-,i 1.hc n:u.urc f>f the 

Pre~idtncy, th<~ ~lsni ct CO ULT su~cstcd that the Prt:skk nt would not be unduly 

burdcn.::d or ~•igm,uiz.::cl by a prosc<:u1.ion ,;1nd Cl)fh.•ic1i0 11 fo r :101 {(ver y :i;::ti(,u.,;; 

offC11se~," ~uch as •'failing ro pay s tue tnxes" or '"drivll1g whik: :L1toxic.atc:cl.': O p. 59. 

60. The i-uggcstio:\ th,u 1bc t':rimc~ c-,f t:tx c~·asinn :rnd dr i\'ing whik inu)xic-:-:ncd a.re 

not '4t.·cry se1iot1s.': or thnt che Natlon.:s Chief lixec.utive would be justified i.11 tre;iriag 

su<::h <:h:ttgclt :1s i,u,igni fic~:lrH mau.cr~, is hi:r.arrc. 

As che discrkc oourr o<Jccd, che Depamnent ofJuscke has pre,.:io,1s~y st.t ionh 

i1s longs1and ing p<1si1k,n 1.ha1 * P1'Csic.krn. m:ty 1h)t l1e: :1rrcs1cd, i:hlic1cd, prosct':u1...-:<I> c-,r 

imprisoned in the collcext of a fodc:..rnl crinUnnl pros<:.ct1tion. Op. •1S; 2000 OLC 

\kmo.> a.1. 22.) n.2. T he prindpk s th:lt underl ie Lt c ncp:1r1.mcot's longsL:tndbg 

pos:tion apply ,;f61iiori to :t Smtt's ;itte.mpt co pro~ec.u te or imprison a sittia~ 

Prc~ic.lcnL /\1\d Lhe: fcdcr:tlii-m 11rincipk ~ d isl~ultltcd :llx:,vc 1,rovidc tvco s1rongcr 

gro unds. for denying a Stace the power to arrest, L-:idic.t, prosec.utc, or imprison ,111 

in<:umhcnL Prc:,;;idc,H. Sff. .,':ljm, PM1 J.B. G iven 1.ha1> for cx!\n\>k; ;1 St:u.c <:annot i~su~ 

18 

https://P.ce:.sidc:.nt


Case 19-3204, Documcn: 83, 10:11;2019, 2678811, Pagc25 ol 36 

a. writ o f hahc;t.~<:orpu~ or m:l:hhmu.~ dirc<::1fog c,,cn a siogk fcc.lcraJ offk:cr to t 1kc 

official ~ctions, it wonld be p('n•erse if,;i Srate. could pros.c-.cure, much less de rnin, che 

Prc~klc,n :mt) thcrd nr d iMlhlc the c,n irc F.xcculi\'C hranl':h. ;\nd ~•:He imcrfcrcn,:.::, 

,v'..th the fedt>.ral govt:.rnment's opemrions, prohibited by the SnpreLD!tcy Clm.1se. would 

he :\l ii.it zcoith ii :a S1:u..:: dcc.':1cd LO crh~1i:~:1lly prosccu1c the PrcsiUcnL 

8. Because ~t stntc crimin:,l subpoena seeking rhe Presidt".nt's 
personal records poses a thteM ofunconstit11tional state 
iJuerfet'ence> a stale prosecutor 1nutu, al a 11Unimun1, 
estabHsh D. de1nonslt'a1cd, specific need for t.he record..<t 

1. Evrn \1.'ht!n ~ Stare. has not indkrcd ;in incumbtnt PresideJ1t, ;1ny !lSSt::rtt<.m ,Jf 

its cr.!fnfri:.1.l judsdk:linn oYer Lhe Prei.iden.L- indu.ding through the is.s.uance i)f a gtand 

j1.1ry subp,Jem, seeking th('. President's p c~ond recoi:ds rnise~ profot:nd 

cons.ti tution•;iJ concerns. 

State; w:and j1.1ry dcm:mds for the Presldr:n t•s peJ:sonal n::cords ri$k n1bstantfally 

l'ntcclenjng Lhe Pt'esident ~tnd diverting hjm from t.he dfacharge nf hj::; cnnstitutiooal 

ft:m:dons. Tin-. broad scope; o f :t -~•,:nnd jt;,r/s iovc::stig:ttory p uv;ers collld ]C;;ld iocaily 

elected pf<>S.~L)tors w dema.:\d intr..:L~ive infotmaLii)1\ rrrnn Lhe President Ag-rand 

bec.tus.e it \\':l llL'S a:;s.1w.1nces. du.t 1L is nm.' ' lh.·lh'tlS!ali'J :.•. •11cr!6,'t Jtt·.l! C?., 338 U.S. 
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cx1,k,r;).Lf•rt• n:u.u,c ~nd opcr-atio:1o f~ (~r.1nd Jur~•}·• ·:t wiwc~ll who icd,it 10 qL~sh :1 

subpoena "'mt~st dc-JnonHrate 'that n p:uckuJac c.o;i tcg:01:y of documen~ cm lw.,·e no 

(:<n1cch•:\hlc rclc\'af:l<::c Lf• ;.l.:;y kgitim:u_c oh.ic<::1. o i invc~tigatinn hy the ... gr:rn,I jury.m 

{/-huj! v. Jf,,11?S, s,; N.Y.2.d ·1~17, ,1,1-1 (19St}. 

T he Hncc:cf.sary I1rc:lllth of grand iur}•' s io9uirics,'~ !,: re St:ai'ed <:<:.ff:} 121 F.3tl :it 

756, n1C%1.ns that s~tc gmnd jmy subpt:.lt'ruts could llnpos.e substantfa! burdens on che 

Prc~klcoi:'ll 1imc, ,1.u.cntio:\, and disch:ugc or ~i~ c:.·f>nsti1.utk>1l:1.I du1k~. TI,is could 

oc<.ur when th.:: Presid<·nc i.s merely a third parcy from wh<.lm a state grnnd jury se;-dts 

1.0 0111.ain 1..:stimon:( or cvidcnt:c Ih:u is rcmt)tdy or 1.:.1.og..-::nlially rd:ucd to 1.t c m:iu ..::r 

under invesrigadon. And the risk js pru:tic.ularly sc:..rious ii che President is h.imsclf a 

1,nto.::nIhl [ocus o f 1.~~c gr;.lnd jury's in\'CStig.1.1ion. Just :t.ii an indit:uncrn. :1ntl 

prosL'.cnrion could be <:X)X'.<tcd to divcrc the President's am-:ntion and energy from his 

ofCidal <ll!1.ici 10 his pc-nion~I k:ga) jcopar<ly: a d.::rn~od for L~c Prcsick:1n's nwn rct':(,rds 

will ncc.essm:.ily be- !l distr-;:c.tion whc:n the President ltimsclf is n possible focus of che 

(:rim;nal i:".: \·cstig.uil)ll. JM.:.;1}m 1>p. 13-·14 (cxpb io'.ng that ~uhpocnaing a third-rr.1r1y 

c.usrodfan of the President's records does noc i:J.u11.L,:i;m: the burde.ns on the Prcsidc:.nt 

hirnsdl). 

As discussed ~.;11J~m Part l .B) , the st rnc.nu-nl. incc.11c.ivr: of locally clecrOO 

1,1•<,iC(:u1.c,rs Lf• p·doriti%c loc:1.I conc:cr:".:'$; pn~cs ·a serious risk 1.ha1. a local gra..nd jur t• nr 

prosL'.cnror mu.y suhjL'.<t the President to demnnds th~t impcrmis~ibJy burden his 

pcr lf>rtnanc.:: o f hi~ l!niquc ~nd cridL::ll c.:01Htitu1.io1ul TC'$;JIOllsihiliti.::s. :\ta rn inirnum, 
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s1.:1.1.c prosc<:u1.cm; :1.rc ill 1losi1.ioncd 1.0 pl:1c::c signiticaoL wcighL cm 1hc irntl:l.t':L l)f 11:cir 

l<>e':'ll decisions. on the fonctioning of the tederal .~O\'ernment. By contui.st, sn1.:.cnu:al 

fc:uurcs of1h.:: fr.:<lcn1I e:r:m:nal ju:-.1k:c system, i:idud ing 1.hc impnn~1u. n)lc played in 

grnnd ju..cy pro ceedings by il-ilcral prosecmors wicltin the Dep9rtment oiJusckc:, 

mh.ig,uc 1.hc rir-.k that fctlct:al grand jurie:~ ,d ll suhjccl :1 si1.1.ing Prcskk1u. 10 

inapprop1i~tw:Jy disruptive. investi~ttory demands. \X' hc-.n c.onsidering whcth<:-.r ro 

suhpocna 1.hc Prcsidcn1.'s 1· - ·,cr~fm:11rcc:onli->, fcx..lcr:11 prosc(:u!.or:-. a.re uoiqu.dy 

pos:tioned to cvaluare and rnt..c: account of both the benefits and burdens of ~uch nn 

cx1r.1.0rd in.1ry ckma.nc.1. S1ato.:: prosccu1ors arc nDt. 

2. lt is 11.1o prea:dented frlt ,a sitting President's personal records. to be 9 s.nbjcct 

of a Sl:Uc c.':rimin:ll ~ul1pocna. .-\nd in the rue insl:lnr:cs where a,u.ns h~\•C 1chln.::~::.ed :1 

federn! crimin~I subpol-..na that has sought t.:lie President's records, tht.y have noc done. 

so in c.xmncc1.k,n ,vith an i:1:vesLig.atil)ll ltrnt sql!;).rclj• focused 0:1: the Prc~idcn1. in ,1,,lwk 

or in pru.-r. Se:', ~.•~•• •"'ii.'>':on, '118 U.S. at 687 .$9 ~5ubp ocmi soi1ghc records from the 

Prc~idc1n, whD was ,wt i1hlic1cd> in corn1et':1.km wilh the 1r::ll Df six o t.b:-r indi\• idu:a.Js). 

Yee even i.n d1osc instnaces, com:ts have dtm.m.dt'.d that the i tilt..ral prostc:t:wrs who 

sough 1. lhc Prc~idc1u's privileged rcl':ords ma.kc :a. hcig11t.::1h::d and p:1r1k:u}ari:r.cd 

sh,,wing <.lf net'd ior che doc:t:mc-.nts' p rod nction. 5t't? in'. at 713 •~'deJn onstratcct 

sped lit-: :\ccd''); J.., rt S;ra1~,l Caw,, 12·1 F.3cl :n 'i'54. (;·iven lLc unpn::cc<lc,ucd :;:llute o r 

che D istrict Attornty's actions in this cas<~ nnd the. l1tlique c:onsrimtionnl C.Olla:rns chac 

Lho~.:: .1c.~1ions rah,.c> the Dil-Lri<:1. :\ w:m\Cj• rnu~I. ;.l.U t rninimum meet the heightened 

21 

https://p:1r1k:u}ari:r.cd
https://idu:a.Js
https://corn1et':1.km
https://1chln.::~::.ed
https://uoiqu.dy
https://prosc(:u!.or
https://contui.st
https://prosc<:u1.cm


Case 19-3204, Documcn: 83, 10:11;2019, 2678811, Pagc28 ol 36 

rcquircmcnis sci fonh in l\.ri.-.:;,'}H I1.::forc oht:tini:1g the Prc:-.idc:1:1.'s pcr~o,rnl rcc:onlf., 

whether priviJegc:d or a.,Jt. 

Jn lX1nduding 1.h:\l the Sl:ltlll:lrd "g<--,\•Cnl[ingl gr:a.:;d jury suhtlOC::as i~ :;o more 

lr:.rtlent th<m th<: need stnndi!rd enunciatt'd for criaJ subpr.xm1.s L':1 ~ ¥i."K1,•1;/' the D.C. 

C:i«::ui1. cxplafocd th;H u .i\'h,v,,/s c.lctnfnuar:ucd~ spct':i{k need SL:l.1h.lanl h;B 1wo 

c.01nponc-nts.." In 1'r; SerriedCa..r~; 121 1;,:;d at ;'S~, 7;6. First, efo.borating on 1\..,f)l.-"'Jl:'s. 

requirement I h:l L <;1.h:,; Prcskk1H.i:1I m:.u..::ri:.I ~,..::] 'csscotia.1 10 L~~c jL1s1.k:c f>P'' the c·:a."'c: 

·11$ L.S. ar 713 (quoting B:1n-, 25 F . Cm>. at 192), th.t'. coun stated tll!U the ' 'evidence­

sough 1. mus1. l1.:: <lin:ctJy rck\'aOL ID issues that :\re cx1,.::c!.,;ll 1.c, l,.:: <.":cn1.ral'' LO 1.hc jury's 

ded sion to in.diet . bt ,~ SM..~~d Cttst, 121 F.:id nc 75,1, And in coasideting whether a 

p1nse,:u1.c,r ha.ii; m:1.<lc 1h.:: r.::qui~itc ::.howing of;\ \• ii.;\) need ff>r the prot1uction o ( the 

Pre~idc:nt's n~cot-ds, a courc mt1sc {'.vdtmtc: the nc....ed for hNJJJel;a!t producriQn, ,as 

oppos.::cl to :1fLcr Lhe Prc::.idcn1 lc;1.vc::. o i11t-:e. Scr:ond, ;\ pmsci-:uwr mu.ii;L:1h~l) 

demonsn11.te tlut the evidence specifically requ~red and immediacc:Jy needed '~is noc 

a,.,,.;1ilal,k wi1h <luc dil igence cl~cwherc.·• ra: ;U 755. 11,i::. requin:mc,H urcnccu. l\.ri.'(YJ,h, 

ins!.Ste.nce" that presidential m:1te.cials '"shon!d n,Jt be tre;1red as jnst ;1nothcr sonrc.e uf 

iororm:uil)I\.'~ ltl'. t\ ~uhpocna d irc<:1ed :lt a Prcsit1cm's reco rds ~hou}<l Ii.:: perf~1iu.cd 

onlv '~ns a !nst resort.'' Id, m 761. 

To b.,; :\ure, the Supn:mc Cour1 in Ni'x~·N ar1.itul:11cd the fon:goillg requirements 

in rc:sponse co che scparnrion-ot-powc:.n; c.once.ms wich d is.mpring che ti.mc:tion.ing of 

the F.xci-:u1.h-.:: Bra.nth when :1.ia¥mlprosecu1or fo.Cck~ w c.':ompd ti).,; Prcsidet\L to 
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p«>':Jl!<:.:: pr:'v/:'rfJ/, ti t~<mHnun k:at il)llS . . rM 4·1 B ( :.s. :n '70""!-08. But the nccd 10 protc<':1. 

d1e President from che disruption Lisked by intrnsive. nnd burde2some demands for 

inionn:uion is !ti. k:asi. a:-. p1-c~sing in 1.hc r:n:;1cx1. of :l .\'l:,·.'1::, r:riminal tkma.nd io r ,a 

Pre~idtnt's fJi•1-sr,.:;,,l rec.ords. As disc.ussed, tht consrinnfonaJ frami:.work c.reatcd by the 

Suprcmac::y Chl.usc prohibits l St:11.c ir<,t~l in tcrfr.:ring u,i1h 1.tc [cdcr~t govc.r:1:mcot'i 

ft~1.1ecions nbs<:."Llt ics consent. Sw JJtpn.; P~u c L.B. T he ht'ighcened sn:mdnrds sc.t forth in 

.¾',·'.,v,,,. :ls~ ,nca:ts o r .ninim i:.dng imcrfcrcncc with the Prcsitlc:u.':-. t~<m:--1iIu1km -a] 

ft~1.1erions. are. Otl less. «pprtlprincc:.-nnd indtcd ma:,• be e.vcn more neces!m.cy-t<> 

pr<,te<:t ltosc funclions irom u1hv;l1r.1,ucd c.km;lnds for 1.hc P;csidcn1.'s pcr~o:hll 

re-cords by srnte crimb;1l invesrig,itions. \1.:hcthcr dd ibe.rnce or imidve-m:nc. 

T he di~1rict <.":our! emphi.si:t.cd the s1:.1.1..:mC1ll in (.'li11fQ1: v. JtJ.oiet that the Supreme 

Com, h;1d ·•nc-.ver Si.1.LJJ,l;t'S«7d chac t he. Pr<"sident, or nny oche.r official, h~s nn im1nt~nity 

that extends bcyo:~cl the S<-':<>pc o r {ll)y ;1(:tkm L.'lket\ in ;l.rl oflid:il c.~;l.p:H~iLy.~, Op. 69 

(<1tmti11_u; 52.(1 U.S. nr 69•1). Bm the clistricc c.om:c oveacud this 5c-;ic.::-ment. Clh:loJJ nts,J 

cn,ph:u~i:t.cd 111:u :rn 11imrnunit)•'s .iLL"'liryitlg purp(,SeS;'~ define the usphere (, ;; protec~..:d 

action." 520 Li.$. -at 69•1. Thus, while Cl.;1u11n. pern,Jcced a fodt'.ral court action fo r the 

Prc~ic.lcnt's pri\'ate ~::o:hlutl t<, g<J fo rwftr<l> the Court ~xprcssly a(:kllowlcdgc<l lt;\L a 

different mle ullght apply to actions brought b stm.::- c.oucr, given the ..frdc-xnLlsm and 

tomi1.y c· ~ ·:oncc.nl ' sud, :l suit Wl)Ltld • iise and 0 the interest in pn)tcc:ling fc<lcr:tl 

officials fron1 possible loc.:d prejudice." Id. at 691. At r,i minimum, tl:ose :nterescs 
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fJ residtnt's pcrt-onnl records. 

C. The DiRlrict Court failed Lo conduct the heightened and 
parliculadzed te\•fo,v thaL Lhe l'VZ.'<011 standard demands 

In concluding th:lt the President w;1,t- nor likcly tCJ succc::i:.d on his cfaim th;1t the: 

72. lluL che cou.rc.'s CL)fsory aoalysii:; falb we11 :;hort of'what the .\iixmt scs.nd'tltd 

pa:op<rly di:Jnm:ids 1,v!\.en -a :m,re nim.im,l rribun:ll st1bp,Jenas the. Pre~idc:nc's pe,.n;omtl 

cecords, in J..trge p•ar t bec:.mse Lhe coon agrtin failed LO 1:1l e fo.11accounL of Lhe onique 

~k,~L signific-.w1t1r , tle d istrict court :at no point required the DiscrkL :\tcorney 

!\ 'h,.v,1,'> 418 lJ.S. 2 t 713. Rather 1.h~n. evaroate \Vhether che recDtds were "e:;~encial'' to 

ch c-; g_rnnd ju.cy's inve~ti~-;1tl,J.n. the disa kt C'Jtlrt com:h:dt::d th:it che recordt- .should be 

disclosed merel;: l)eca..:1se they ''m:if' cevea] "un1'.l,1i ful ccmdL)Ct by Lhitd perso:1~?.t'ld 

possi.bl~• che Presidt::ot.1
, Op. 72. The: c.ourl never ;1 m1lyz..-d>1.111.1c:h lc;s$ found, thm th<.'. 

Pre:;ident's persoL\al records were central LO the :11Jeged illeg~l cond uc t being 

io\·c-sti:,.rati,..-l; that :-mr cc.nn:aily impo.i:ninciof<..l.rrn:ttioa in tho!$c:: J:1%:ords nc.<"<fod w be: 

oli t.-:i.ine<l imrnedi:uefy rather lh:1n :1fo~r che Pre:;iden1•~ Lerm ends; or Lh?.L such 

ioform;1tioo could not be obn1ined from ;inolhc:r s<.H•rc<.'.. insofar :ts cilc: P.i:c:sidc:at is 
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Lhc princ::ipal foi":u.'I, l)f this srn1c invcs1ig:u ioll, rcquil'ing the im1n.::di;.l.U:: produc1ioo of 

his own records is unlikdy. nbse nt um.1sual circumstances, co be essentfo.l tQ the. grand 

jury's invcstig:ui<m, g ivco 1.h:11. l~~c state gmnd jury mar not indk:t h im w~Jlc he 

i:em~ins in office. S!•t sllpm Pan lll...'\., And insofar ~,s ;i third party is the focn$, the 

pr<,s:.x:ut(,r -.vou1c.l have to c~1:il>lri;h 1bu. the immcdi:u.c disc::Josurc o:: the Prcsitk.:ot's 

pcrsornll tnx ren1ms was som<::ww virnl to the scare ~rnnd jury's fonccion oi 

tktcrmining whether th:u third 1,ari.y tommiu c<l :l Sb\l.C t-:-rimc. 

Th<: district court idcntifi1:.d a m1mb<:r of foctors chat it belk:vo..1 cr..ndd ;iffcct 

d1c:-J1 failed to app!y chose facto1~. !•'or c..x:mnpk·., the C'-Outl 11ored thl,r the running of 

the Sb\lu!...:: o f limit:uio:;S; cnuld weigh i:'li fa\•Or of imrncd ia.1.c di~d osurc. Op. (.2. But 

d1e co1.1rc ne,·c-r fo,1nd drnt any appli~ble smttne- of lim.itnrions would e;-...~pire- before 

Lhc President's term end~: Op. i2> and i1. failed 1.0 1ake ac.x:ou:u or the 1>nis,ibili1.y o l 

colling. Likewise-. to the. extt'Llt the Distrkt Attor m:y 111i.ny fear spoliation of cvidc.nc.e 

(nn1wid)Sl:l1hlbg 1.ha1 Lhc Prc::.idcnl's rcL:nn.Js arc :n 1.hc c.':u~1.ody o: ~ third-p;\rly 

:tcco1.1ntnn:), r,i preservmio:1 ord<:r 1.1mil tht'. Pt:e$id<·.nt's term c.omes to an end could 

suflic:c 10 rnce1. ah.:: grand jury'S; :~ccd~. 

Th<: district court's ~rutlysis \\IRS flawed b ndditionaJ respe-cts. T he co1.1rc 

contlutkd, for cx:1m1,lc> 1.ha.1. Ltc c•11urdcns anU intcrlercnc::c 1.hc PrcsiUClll dcsc.-:rili.::~ ;',: 

tbi; r.;;sl' wonld noc''snbsrnnrfally Lmpnir the Presidc-.nc's abilk; to pt:rfon11 his 

co n~1i1.u1ional duUcs.>~ Op. 72 (cmpha.~is a.tltk.:d). But l~~c Supr,1nc Cnurl. b 1~ strcssccl 
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Lhat c.~ouns arc :~01. U> \;kw ,he po1.cill'.:1l burden impm,ct..1 o n 11:c Prcs:dcni. by* itbglc 

proceeding in :sobtio:i, buc rmhc:.r to c.v,;iltmte chc pon:nti,il burden on the. President oi 

a.llnwing Jh.ig.ui(,n or :l p:m fc~ular 1ypc 1.c, prnc:c· cd. J .!!" Pi't~~r;;/t;'~ 4_;;.7 l~.S. :11. 751 -53. h 

is not difiic.uJc to :magi ne chm a fc:d.::ral court d c.dsion p<':rmitti.t1g a local grand jury co 

Btkc the unprct':cck:01.cd ~1.cp l)f ltuhp,.,cnaing the Prcsit1C1ll's person:\) t'C(:(mls ,>.-l)u!d 

open th~. door tu adcliriom,l, burdens.on1e rc.qucsts. Indeed, chc dis.nict c.om:t 

rccogi,ixcd :1s mudL Op. 27 n.9 (:.tt':knnwlcc.lgillg 1.h:11. a ruling in the Di~, rk1. 

AttorL1<:y 's favor "might c:.mbolde:i st1n-e-levd inv<':scignti.on oi fucurc Pres.idc:L1ts':-j, 

1:-h irn:ucly, 1hc <li r,,1ricl c::oun pku::.:d nca.r-<:l)1lc::lu.,;;ivc ,,.,eight on th~ fai-:1. 1.bu the 

tt"cords S(l tl_!.1,ht ·'rd ~ltt: to a time before: lthc Prcsidcntj r,issumcd oftlce" :md nU~:.1t 

rc•:ca] ml~:l",ful t:l)flduc.;1hy <' th ird pcrito:l~.'·' Op. 72. But 1hc (:Ourt did rl()l ~~ing 1.c, 

dispd the unavoidable impress.ion thnc che. Pret:idenc is himself ,at leas.ta focus of tliis 

(~rlu)l'H.x,pictl crirnin:11suhpnc-nfl. ~.::eking his pcr~onat t:1 '.\. n::turn~ :1od OL~~cr lill:tnd:1.l 

tt"cords. if not tl1e pr: ncipal frx1.1s. Ste ir:pru p. 1·1 . And regardless., while the. criminal 

iovcittig:uion of l~-:inl tXlrlic~ i~ un<loul 1tcdly :lll imtx'lrl*nt i:11.crc::.t that -..::1, r.\ll 1s 

c.ons.idemrion nn.dcr the._?,tixtm smndard. it re.tmti.ru: the c.ase chm this ~ubpoc.na of che 

Prc~ic.lcni:'s pcr.son:11 rc<:or<ls rai~cs suh~1..an ti~I At1.klc TI :incl Suprc-,n:i.cy C.lausc 

c.onc<-rns thac the court's perfonctor; aonlys.i~ e.tui.rd y failed to ;ic.commodace. 
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D. This Courl should stay enlOrce1uent of the subpoena as lo 
the Pre~identts reco1·ds 

F•.\c cOe reasons <:l:.pJidru:-:d :tbove, the district court c::rrc:d .in cuncfodiog th:tt the:: 

DiscricL Accotne11 was. entide:d t<l immedku:e prodL\clion of lhe President's personal 

a:ecords. Th(! coa.1rt\• dech.ion should tbt:refore bc; tc:vc::n:00 t1nd fonhc;r t:nfore<rot:ot 

of lhc i:1.1bpoena sl::i.ye<l a..~ m Lhe J>res.ide:u's !'ecords. 

Conmu:y t<.l tht: district co1.1ct's c,Jnch:sioo (Op. 40 43), thi:. Prt$ide:,nt will h<'. 

il'rep:in.h]y ha.L't)1ed :a.hsent a S. l!l.J , e\ren assuming t..h:.l.CLhete ,viii nnL be ~,ny imptoper 

p1.1blk disdr;s1.1rc of,!-:1ttmd jury m;1terfa.ls. It th~ Prt:~idt:nr w<;re required tu comply 

\\:itl1s.t.:i.t.e grn:1d J0 L1n· SL1b1,01:11a..~ fit~t and Ii Ligate Lheif' validi tv ~econd. his eL\t..itJeme:1L"' , " , , 

und(:c Arrick:11 t1nd th(: Supi:emac.y Cfao8t. C''J be :l.lnb1.1rdcn(:d by such sr~te. cri.mln:11 

proces~ i)ver his person:.11records 'Would he "effoct..ively lwa.'' (,l t>t,if!.hfi ll. CaJ.l,;h:,·u.. , 
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CONCLUSION 

The dis11'ict cour t1
:. judgmcm should be CC\'CL'scd, and Lhc cc,ul'Ls~\ould lie 

personal rccol'd:. u.nkss and ltncil. al minimwn, Lhc Distrk1 Au ...-,rncy makes lhc 

Rcspcc1ruJly submincd, 

JOSEPH H. HUN'!' 
/ Jui,;fimt ..:'J!;t,-....,,ry Gmsr,d 
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